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INTRODUCTION AND OVERVIEW 

1 This matter has a protracted history, and is already the subject of two 

court orders.  It concerns the failure of the respondents to deliver 

enough desks and chairs for all learners at public schools in the Eastern 

Cape.  As a result, there are still hundreds of thousands of learners 

attending schools in the province with nowhere to sit and nowhere to 

write.1    

2 The respondents unequivocally accept that this is a matter of “extreme 

urgency”,2 and that the shortage of furniture in schools constitutes a 

serious impediment for learners attempting to access their right to basic 

education.3 

3 Nevertheless, the respondents have failed to take the measures 

required in the timeframes stipulated in the two previous court orders.  

This is despite the fact that the orders were obtained by consent, and 

incorporated timeframes that were proposed by the Department’s own 

officials.4   

4 The first consent order was obtained on 29 November 2012, and the 

second on 26 September 2013.   

                                            
1
 RA, para 3.6, p. 307. 

2
 AA, para 15, p. 226. 

3
 AA, para 12, p. 222 (admitting the allegations in para 16 of the FA, p. 14). 

4
 RA, para 23, p. 314. 
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4.1 The order of 29 November 2012 required the respondents inter 

alia to: conduct a comprehensive audit of the furniture needs of 

learners at all public schools in the Eastern Cape, which audit was 

to be verified by means of school visits; inform the schools directly 

of the auditing and furniture procurement process; establish a 

Furniture Task Team to manage the process; develop a 

comprehensive plan for the delivery of the required furniture; and, 

crucially, to endeavour to ensure that the furniture needs of all the 

schools in the audit was met by 30 June 2013. 5 

4.2 The order of 26 September 2013 amended the timeframes for the 

respondents’ performance and provided for an independent 

verification of the furniture needs at Eastern Cape schools by the 

Independent Development Trust (“IDT”). This order was 

precipitated by the respondents’ failure to properly capture the 

furniture shortages in two audits it conducted, in March and May 

2013.6  It required the respondents to complete the verification of 

school furniture needs by 17 December 2013, and provided that 

the timeframe for delivery of the furniture would be argued at the 

end of January 2014.  

                                            
5
 The first settlement order of 29 November 2012 appears as Annexure “AS Sup 1”, pp. 40-44. 

6
 The inaccuracy and incompleteness of the audits conducted by the Department in March 

and May 2013 are detailed in the Supplementary Founding Affidavit at paras 28-55, pp. 21-32. 
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5 Accordingly, the only issue for determination by this Court is the date by 

which the furniture needs at all schools in the province, as recorded in 

the yet to be completed IDT audit, are to be met.7    

6 The applicants seek an order in terms of prayers 7 to 11 of the 

Supplementary Notice of Motion.8  Prayer 8 is the contentious part of the 

relief sought by the applicants:  it seeks an order directing the 

respondents to provide the required furniture within 90 days of the IDT 

audit being filed at court.9   The IDT auditors’ progress report indicates 

that the audit will be completed by 28 February 2014.10  The applicants 

would accordingly seek an order specifying that all the furniture required 

in the audit must be delivered by 30 May 2014. 

7 The respondents contend, however, that – 

“The best the department can offer after a reconciliation of the 

budget and the requirements of the schools would be a 

reasonable plan of action to provide furniture to learners within 

the shortest period of time”.11 (Emphasis added.) 

                                            
7
 RA, para 4, p. 308. 

8
 RA, para 42, p. 320. 

9
 Para 8 of the Supplementary Notice of Motion, p. 3. 

10
 See line item 3.6 in Annexure “SAA1”, p. 302. 

11
 AA, para 35, p. 237. 
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8 The respondents accordingly seek an open-ended and indeterminate 

order, without any stipulated timeframes.  They seek this order 

notwithstanding that: 

8.1 It is undisputed that there is a “furniture crisis” in Eastern Cape 

schools, which is a matter of “extreme urgency” as it constitutes 

an on-going and serious violation of the learners’ right to basic 

education;12 and 

8.2 The Department has already reneged on the timeframes that it 

itself proposed and committed to meeting in the previous two 

court orders.  As we detail below, it has failed to take all 

reasonable steps to perform its obligations under these court 

orders. 

9 We submit that together these two considerations demand an order 

structured with concrete timeframes for performance.  We submit further, 

and for the reasons that follow, that 90 days is a reasonable period for 

delivery of the school furniture.    

10 The structure of these submissions is as follows: 

                                            
12

 AA, para 12, p. 222 (admitting the allegations in para 16 of the FA, p. 14); AA, para 15, p. 
226.  
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10.1 First, we detail the history of the respondents’ persistent failure to 

deliver school furniture and their material non-compliance with the 

court orders in this matter. 

10.2 Second, we set out the considerations that should inform the 

determination of a reasonable time-period for delivery of school 

furniture, and explain why 90 days is indeed a reasonable period 

in the circumstances.  

THE RESPONDENTS’ PERSISTENT FAILURE TO DELIVER SCHOOL 

FURNITURE 

11 The Eastern Cape Province has been gripped by a crisis in the 

education sector for many years, one aspect of which lies in the chronic 

failure to provide adequate furniture to a significant portion of the 

schools in the province.  Thousands of learners in the Eastern Cape do 

not have desks and chairs.  

11.1 According to an audit of furniture needs conducted in the province 

in April/May 2011, the total cost of furniture needed for learners in 

the province was R274,2 million.  The audit indicated that out of 

5,700 schools in the Eastern Cape, there were nearly 1,300 

schools in need of furniture, affecting 605,163 learners in the 

province.13   

                                            
13

 Supp FA, para 14, p. 14.  The results of this audit were reported by the former 
Superintendant-General of the Eastern Cape Department of Education in answering papers in 
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11.2 A more recent report issued by the Department on 28 May 2013 

(attached to the supplementary founding affidavit as Annexure 

“AS Sup 7” at pages 143 to 144 of the Record), estimates that the 

cost of addressing learners’ furniture needs in Eastern Cape 

schools is approximately R360 million.14  

Non-compliance with the order of 29 November 2012 

12 In August 2012, the first to fourth applicants launched the main 

application in this Court, on an urgent basis.  As indicated, the applicants 

sought an order directing the respondents to provide furniture to the 

schools represented by the first to third applicants, and to conduct an 

audit of furniture needs across the province and provide all schools with 

the furniture they required by 30 June 2013.   

13 In their answering papers, the respondents did not dispute the extent of 

the furniture crisis, nor that the shortage of furniture in schools was a 

serious impediment for children attempting to access their right to basic 

education. 

14 After the exchange of pleadings and settlement negotiations, the parties 

obtained the court order of 29 November 2012 by agreement.  It directed 

the respondents to furnish the three applicant schools with adequate 

                                                                                                                             
the matter Save our Schools and Communities and others v President of the Republic of 
South Africa and four others, case no. 50/2012, Bhisho High Court. 

14
 Sup FA, para 60, p, 34; Annexure “AS Sup 7”, pp. 143-144. 
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furniture.  It further required the respondents to take the following steps 

to address the province-wide shortage of school furniture:15 

 
“3.  Ensure that a comprehensive audit to assess the furniture 

needs at all public schools in the Eastern Cape is conducted 
and finalized on or before 28 February 2013. 

3.1 The Respondents will furnish a copy of the audit report 
to the applicant’s attorneys before 14 March 2013.  The 
audit report must be combined with a comprehensive 
plan detailing when each child at the schools listed in 
the audit report will have his or her own separate 
reading and writing space delivered.   
 

3.2 For the purposes of conducting the audit, the First 
Respondent will ensure:  

 
3.2.1 By 10 December 2012 a “Furniture Task Team” 

for the Eastern Cape will be constituted by the 
Respondents; 

 
3.2.2 the publication and communication of a circular 

to all schools in the Eastern Cape on or before 
1 December 2012 informing them of the audit 
and inviting schools to submit their furniture 
needs to the department on or before 21 
January 2013; 

 
3.2.3 the circular referred to at 3.2.2 will also be 

included in every Eastern Cape public school’s 
set of documents to be collected by the schools 
from their respective district offices prior to the 
first day of the 2013 school year. 

 
3.2.4 that each school requesting furniture is visited 

and that the furniture needs of all schools 
visited are properly recorded and there is a 
thorough verification of the furniture needs 
submitted. 

   
4.  Ensure that all schools requiring furniture in terms of the audit 

referred to at paragraph 3 above, are informed in writing 
when they will receive furniture and what furniture (including 
the specific number of desks and chairs) they will receive, by 
30 April 2013. 

 

                                            
15

 The order appears at pages 40 to 44 of the Record as Annexure “AS Sup1”. 
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5. The respondents will endeavour to ensure that the furniture 
needs of all the schools listed in the audit will be met by 30 
June 2013.  

 
…  

 
7. The respondents will report by way of an affidavit to the 

attorneys of the Applicants by 20 July 2013 indicating the 
extent of their compliance with paragraphs 3, 4 and 5 above. 

7.1 In addition to detailing compliance with prayers 3, 4, 
and 5, the affidavit shall state the names of each school 
and the quantity and type of furniture delivered to each 
school; 

7.2 To the extent that there is a dispute about the furniture 
delivered to each school, the Applicants are hereby 
given leave to bring proceedings on an urgent basis for 
the resolution of any such disputes.”   

15 The respondents delivered furniture to the three applicant schools in 

January 2013 in accordance with paragraph 1 of the court order. The 

first to third applicants therefore no longer form part of the proceedings 

as the relief sought by them has been obtained.16 

16 In respect of the remainder of the order, however, there was very poor 

compliance:17  

17 First, while a Furniture Task Team was established to conduct the 

audit, schools were not notified of the audit by way of a circular as 

required in paragraph 3.2.2 of the order.  This resulted in many schools’ 

furniture needs not being recorded.18  

                                            
16

 Supp FA, para 18, p. 16. 

17
 Supp FA, paras 19-20, pp. 16-18. 

18
 Supp FA paras 23-27, pp. 20-21. 
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17.1 The Respondents contend that they complied with paragraph 

3.2.2 of the order and that schools were properly notified. They 

indicate that two internal memoranda were sent to district 

directors advising them of the furniture audit in January and 

February 2013.19  On 4 February 2013 (more than two months 

after the court order stipulated), one of these memoranda was 

copied to school principals.20  

17.2 The steps taken to notify schools were not what the order required 

and were seriously inadequate.21   

17.2.1 The order specifically required that a circular be sent 

directly to schools and not the district directors, because 

of the well-known dysfunctional nature of the district 

offices in the Eastern Cape.  The Superintendent General 

(the fifth respondent) has admitted in other litigation with 

the Centre for Child Law (concerning unfilled teacher 

posts)22 that– 

(a) “many of the district offices [in the province] have an 

empty organogram and have no/poor capacity or skill 

to attend to the tasks at hand”; 

                                            
19

 AA, para 13.1, pp. 6-7; Annexures “SAA1” and “SAA2”, pp. 239-242. 

20
 AA, para 17, p. 227; Annexure “SAA3”, p. 243 

21
 RA, paras 13-16, pp. 310-311. 

22
 Centre for Child Law & Others v Minister of Basic Education & Others [2012] ZAECGHC 

60; [2012] 4 All SA 35 (ECG) (3 July 2012).   
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(b) “Risk management has been dysfunctional.  This 

resulted in an inability to investigate misconduct.  

Even the most basic instructions have been defied.” 

(c) “Essentially there has been a breakdown in the link 

between the head office and the schools.  It is this 

breakdown that resulted in the crisis which forms the 

subject matter of this and other litigation against the 

Department.” 

17.2.2 The order also specifically required that the circular invite 

schools to submit their furniture needs to the Department 

by a specified date.  The memorandum copied to school 

principals did not contain any such instruction and did not 

require principals to take any steps; it simply contained 

instructions to the district directors.23  

18 Second, the audit conducted by the respondents was far from 

“comprehensive”, as numerous schools with furniture shortages were 

omitted from the audit.24  

18.1 The respondents initially submitted its audit to the applicants’ 

attorneys in March 2013 (“the March audit”).  This audit was 

obviously incomplete. Two entire districts (East London and 

                                            
23

 See “SAA3”, p. 243. 

24
 The deficient audits conducted by the Respondents are addressed in the Supplementary 

Founding Affidavit at paras 28-55, pp. 21-32. 
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Mount Frere) were omitted from the audit, while a third of the 

districts (eight of the twenty-three) only submitted a “priority list” of 

schools requiring furniture and did not record the furniture needs 

at all schools in the district. Further, many schools in dire need of 

furniture did not appear on the audit at all. The audit was also not 

accompanied by any delivery plan, as required by paragraph 3.1 

of the order. 25 

18.2 The applicants’ attorneys advised the Department of the 

shortcomings of the March audit, and gave the Department 14 

days to update the audit and to produce its delivery plan (i.e. by 

22 April 2013).26  More than a month after this deadline, towards 

the end of May 2013, the respondents produced its revised audit 

(“the May audit”).  Again, this audit was seriously inaccurate and 

incomplete. The applicants detailed some of the obvious 

deficiencies in the audit in their supplementary founding affidavit 

of August 2013.27  They highlighted irregularities in the figures 

presented for the districts of Libode, Lusikisiki, Maluti, amongst 

others. They also sought the joinder of the schools listed as the 

fifth to eighth respondents, which schools had desperate furniture 

shortages that were not recorded in the May audit.  This joinder 

was effected by agreement between the parties.28 

                                            
25

 Supp FA, paras 28-29, pp. 21-22.  

26
 Supp FA, para 30, p. 23; Annexure “AS Sup 3”, pp. 51-52. 

27
 Supp FA, paras 37-55, pp. 25-32. 

28
 Supp FA, para 37, pp. 25-26; AA, para 9, p. 221. 
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18.3 Following the launch of these proceedings, the respondents 

admitted that the Department’s May audit was deficient, 29  and 

committed (in the subsequent consent order) to obtaining an 

independent audit of the furniture needs in the Province.   

18.4 The respondents have, however, sought to level the blame for the 

failed March and May audits at schools and alleged time 

constraints.30  This is disingenuous and utterly unacceptable.  In 

the first place, the timeframes were agreed between the parties, 

and were in fact proposed by the Department. Second, to the 

extent that there was any misunderstanding by schools as to what 

was required this was the result of the Department’s failure to 

communicate to schools what was required and its failure to follow 

up where schools were not forthcoming with the required 

information.31  

19 Third, the information gathered in the audits was not verified, resulting 

in an overstatement of the needs in some instances and an 

understatement of the needs in others.  The respondents admit that the 

furniture needs were not verified, and claim that the order did not 

provide for verification.32  This is plainly incorrect: para 3.2.4. of the 

order stipulated that “each school requesting furniture is visited and that 

                                            
29

 AA, para 18, p. 227. 

30
 Id. 

31
 RA, para 16, p. 311. 

32
 AA, para 13.2, p. 223. 
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the furniture needs of all schools visited are properly recorded and 

there is a thorough verification of the furniture needs submitted.” 

20 Fourth, the respondents failed to produce a comprehensive plan for 

delivery of the needed furniture.  The respondents contend that this was 

“impossible within the time constraints” as “the needs had to be 

assessed against the budget” and “the furniture required had to be 

sourced and costed”.33  This too is an unacceptable explanation.   

20.1 The respondents’ suggestion that the “needs must be assessed 

against the budget” evidences the respondents’ failure to 

appreciate the nature of the right to basic education under section 

29(1)(a) of the Constitution, 34  and the obligations that this 

imposes.  

20.2 Learners have an unqualified right to basic education under 

section 29(1)(a) of the Constitution.  This right is immediately 

realisable and not subject to progressive realisation in the light of 

available resources (as with certain other socio-economic rights, 

such as the right of access to adequate housing in section 26 of 

the Constitution). Any reliance by the government on budgetary 

                                            
33

 AA, para 19, p. 228. 

34
 Section 29(1) of the Constitution provides that  

“(1) Everyone has the right— 

       (a)  to a basic education, including adult basic education; and 

       (b)  to further education, which the state, through reasonable measures, must 
make progressively available and accessible.” 
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constraints is inconsistent with the obligations imposed on the 

State under section 29(1)(a).    

20.3 This characteristic of the right to basic education was confirmed 

by the Constitutional Court in Juma Musjid,35 where Nkabinde J 

held for the full bench that: 

“It is important, for the purpose of this judgment, to 
understand the nature of the right to “a basic education” 
under section 29(1)(a). Unlike some of the other socio-
economic rights, this right is immediately realisable. There is 
no internal limitation requiring that the right be “progressively 
realised” within “available resources” subject to “reasonable 
legislative measures”. The right to a basic education in 
section 29(1)(a) may be limited only in terms of a law of 
general application which is “reasonable and justifiable in an 
open and democratic society based on human dignity, 
equality and freedom”. This right is therefore distinct from 
the right to “further education” provided for in section 
29(1)(b). The state is, in terms of that right, obliged, through 
reasonable measures, to make further education 
“progressively available and accessible.”36 

20.4 The government is accordingly under a constitutional obligation to 

take all reasonable measures to realise the right to basic 

education with immediate effect.  This requires aligning the budget 

to address resource deficits that impede learners’ access to basic 

education – not vice versa.  It does not permit, as the respondents 

suggest, rendering the right of learners to basic education subject 

to alleged “budgetary constraints”. 

                                            
35

 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 
(CCT 29/10) [2011] ZACC 13; 2011 (8) BCLR 761 (CC) (“Juma Musjid”).  

36
 Id at para 37.  Footnotes omitted.  
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20.5 Further, the suggestion that the budgeting and sourcing and 

costing of furniture could not be completed within the ten months 

that transpired between the Court order of November 2012 and 

August 2013, (which is when the applicants’ returned to Court and 

filed their supplementary founding affidavit), is simply untenable.  

20.6 In any event, and as already emphasised, the timeframes 

reflected in the order of 29 November 2012 were proposed by the 

Department’s own officials.  It is therefore disingenuous and 

misleading for the Superintendant General to suggest that the 

applicants have imposed unreasonable time constraints on the 

Department. 

21 Fifth, to the extent that the respondents attempted to comply with the 

court order, their compliance was only partial, and the steps they took 

were largely ineffectual.    

21.1 By August 2013, when the applicants returned to Court, the 

requisite budgetary measures had not been taken to give effect to 

the court order.  From the May 2013 audit, the Department 

estimated that R360 million was needed to satisfy the school 

furniture needs of students in the province, yet less than 10% of 

this amount (only R30 million) was allocated to furniture in the EC 

DOE’s 2013/2014 budget.37   

                                            
37

 Supp FA, para 20.1, p. 17. 
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21.2 Further, no furniture had actually been purchased and delivered to 

schools using the R30 million budget, despite the court order 

directing the respondents to satisfy all furniture needs at all 

schools in the province before 30 June 2013.38  

21.3 The respondents attempt to justify the Department’s budgeting 

and delivery failures by explaining that, despite the Department’s 

request to Treasury for R120 million, only R30 million was 

approved for April 2013 (being the new financial year).  This is a 

wholly unsatisfactory explanation, particularly seeing that even the 

R30 million that was approved had not been spent between April 

and August 2013.39  Moreover, Treasury’s reluctance to approve a 

higher budget of R120 million is an indictment on the Department 

and an indication of its serious performance failures, not a 

justification of these.  

22 As a result of the respondents’ non-compliance with the order of 29 

November 2012, the applicants were compelled to apply to this Court for 

further relief in August 2013.  The applicants relied on prayer 6 of the 

order to approach the Court on an urgent basis.40  

Non-compliance with the order of 26 September 2013 

                                            
38

 Supp FA, para 20.2, p. 18. 

39
 Supp FA, para 20.2, p. 18; AA, para 14.2, p. 225. 

40
 Prayer 6 permitted the applicants to approach the Court on two weeks’ notice for an 

appropriate order in the event that the furniture needs were not met by 30 June 2013.   



 18 

23 Under the supplementary notice of motion filed in August 2013, the 

applicants sought an order for the following relief: 

23.1 a declaration that the respondents are in breach of the court order 

granted by this Honourable Court on 29 November 2012; 

23.2 a declaration that the right to education includes the right to have 

a desk and a chair or other suitably appropriate furniture; 

23.3 a direction that the respondents: 

23.3.1 provide the schools represented by the fifth through 

eighth applicants (the new applicant schools) with the 

quantities of furniture required within 90 days; 

23.3.2 advertise a truncated form of the court order in the media  

with an invitation for schools to record their furniture 

needs (as set out in Addendum 2 attached to the 

supplementary notice of motion); 

23.3.3 appoint and pay an independent person/body to receive 

the reports from any public schools in the Eastern Cape 

whose furniture needs are not accurately recorded in the 

current audit lists, to visit the schools making requests 

and verify the furniture requested, and to file a revised 
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audit at court enumerating the furniture needed within 90 

days of being appointed; and 

23.3.4 procure and deliver the furniture recorded by the 

independent body in respect of all schools in the province 

within 90 days of the revised audit being filed at court. 

24 The respondents agreed to comply with all the prayers in the 

supplementary notice of motion (with minor adjustments) save for the 

time limit by which all furniture must be supplied to learners in the 

province. 41  The respondents agreed that a comprehensive audit would 

be completed by an independent contractor, the IDT, by 17 December 

2013. 42   The respondents also agreed to supply the new applicant 

schools (the fifth to eight applicants) with furniture within 90 days of the 

order,43 and to supply furniture to 265 schools in the Libode district by 14 

January 2014.44   

25 On 26 September 2013, the agreement between the parties was made 

an order of court.  It appears at pages 321 to 324 of the Record, marked 

as Annexure “RA1”.   

                                            
41

 RA, para 3.1, p. 306. 

42
 Para 4 of the court order of 26 September 2013: Annexure “RA1” at p. 322. 

43
 Para 3 of the court order of 26 September 2013: Annexure “RA1” at p. 322. 

44
 Para 7 of the court order of 26 September 2013: Annexure “RA1” at p. 324. 
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26 The respondents have supplied the necessary furniture to the fifth to 

eighth applicant schools.  These applicants have not filed replying 

affidavits, since they have obtained the relief they sought.45 

27 The respondents have otherwise failed to comply with the court order of 

26 September 2013.   In particular – 

27.1 The respondents have only delivered furniture to a small 

percentage of the 265 schools in the Libode district.46 

27.2 The comprehensive audit due by 17 December has not been 

completed. The Superintendant General states in his 

supplementary answering affidavit dated 16 January 2014, that 

the IDT had completed a mere 8% of the audit by that date.  The 

revised plan for completion of the auditing process appears as 

Annexure “SAA1” at page 302.  It indicates that the audit and data 

verification process will only be completed by 28 February 2014.  

27.3 There remains no delivery plan, let alone a “comprehensive 

delivery plan” as required by the court orders of November 2012 

and September 2013.47  

                                            
45

 RA, para 3.3, p. 307. 

46
 RA, para 3.4, p. 307 and paras 25-30, pp. 314-316.  In the answering affidavit (at para 23, 

p. 230), the respondents contend that the furniture needs at 27 schools in the Libode district 
(out of 265) have been verified and met with deliveries.  

47
 RA, para 24, p. 314. 
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27.4 There also remains no proper budget allocation for the 

procurement and delivery of the furniture that is required to 

address the shortages at all public schools in the Eastern Cape.   

27.4.1 The Superintendant General explained that the 

Department obtained only R30 million for school furniture 

from Treasury in April 2013 (being the start of the 

2013/2014 financial year).48  He indicated that the funds 

were directed at securing furniture for 25 schools, and 

that tenders were received through an expedited 

procurement process in May and June 2013.  It is not 

clear if and when this furniture was in fact delivered.49  

27.4.2 The Superintendant General averred further that, 50  in 

September 2013, the Chief Financial Officer of the 

Department applied to Treasury for a special allocation of 

R60 million for school furniture.51   This allocation was 

obtained on 30 October 2013, 52  upon which the 

Department advertised a three-year tender for the 

provision of school furniture. While the Superintendant 

General indicated (in his answering affidavit deposed to 

                                            
48

 AA, para 14.1 and 14.2, p. 225. 

49
 See the Department’s Progress Report of 23 August 2013, at Annexure “SAA13” at pp. 

277-280.  This report indicates that delivery had not yet been achieved, but that orders had 
been made with suppliers. 

50
 AA, paras 14.1-14.2 at pp. 224-5; para 29 at pp. 233-4. 

51
 The department’s funding request to Treasury appears as Annexure “SAA6” at pp. 248-251.  

52
 Treasury’s approval of the funds allocation appears as Annexure “SAA7” at pp. 251-257. 
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on 26 December 2013) that “The intention is that orders 

will be placed to the successful bidder by 23 December 

2013 for delivery to be complete by the end of February 

2014”,53 it is clear that these commitments have not been 

met.  In his supplementary answering affidavit (signed on 

16 January 2014), the Superintendant General explained 

that the tender process was delayed as a result of 

queries addressed to the Department by the IBAC 

Secretariat regarding the tender. 54   No indication was 

given as to when this tender process would be finalised. 

27.5 While the applicants appreciate that some effort has been made 

by the respondents to allocate funding to school furniture, it is 

clear that all reasonable steps have not been taken to secure the 

necessary funding and to address the furniture crisis as a matter 

of urgency. In particular, we submit that the budgeting and 

procurement process described by the Superintendant General 

was inadequate for the following reasons: 

27.5.1 First, on the Department’s own costing estimation in May 

2013, some R360 million is required to address the 

furniture shortfall at schools in the Eastern Cape.55  In 

light of this, the CFO’s request to Treasury for an 

                                            
53

 Id. 

54
 Supp AA, para 5, p. 300. See also Annexure “SAA2” at pp. 303-4. 

55
 Sup FA, para 60, p, 34; Annexure “AS Sup 7”, pp. 143-144. 
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additional allocation of R60 million was sorely 

inadequate.  There is no explanation as to why only R60 

million was sought from Treasury.  Coupled with the R30 

million obtained in April 2013, the amount secured in 

September 2013 could only reasonably be expected to 

address approximately a quarter of the furniture needs in 

the province.    

27.5.2 The fact that R30 million was spent on addressing the 

furniture needs of just 25 schools is also indicative of both 

the scale of the needs that must be addressed at schools, 

as well as the inadequacy of the funds that were 

allocated in 2013 to addressing the shortages in the 

province. 

27.5.3 The Department’s advertisement of a three-year tender in 

suggests that the roll-out of furniture under this tender will 

take place over a three-year term.56  This is also plainly 

unreasonable given the desperate conditions prevailing at 

Eastern Cape schools, and the respondents’ admission 

that the furniture shortage is a matter of “extreme 

urgency”.  

27.5.4 It also remains unclear why the Department only 

requested the further allocation of R60 million from 
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Treasury on 21 September 2013 – that is, more than a 

month after the urgent supplementary application was 

launched, and some ten months after the initial 

application was launched. 

27.5.5 Crucially, there is no indication whatsoever as to when 

the other required funds will be secured, nor any details 

of the projected 2014/15 budget.57 

WHAT CONSTITUTES A REASONABLE TIME-PERIOD FOR DELIVERY 

OF THE REQUIRED SCHOOL FURNITURE 

28 The Constitutional Court has emphasised that the enquiry into 

reasonableness must be conducted on a case-by-case basis and that 

the standard is context-sensitive.  As the Court stated in Grootboom, 

“Reasonableness must be determined on the facts of each case”.58  

29 In determining what constitutes a reasonable time-period for delivery of 

the school furniture, we submit that the following needs to be taken into 

account: 

29.1 The history of the Department’s failure to take all reasonable 

measures to deliver school furniture as a matter of urgency; 
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 RA, para 6, p. 308; para 22, p. 313; para 35, p. 317. 
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 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) at para 92. 
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29.2 The nature and importance of the constitutional right to basic 

education;  

29.3 The seriousness of the on-going violation of the right as a result of 

the shortage of school furniture; and 

29.4 The availability of expedited budgetary and procurement 

processes. 

30 We have already addressed the Department’s persistent failure to take 

adequate and reasonable measures to address the furniture crisis in 

the province.  We do not repeat our submissions in this regard, but 

emphasise only that the respondents have been fully aware of the 

furniture crisis since at least the audit of April/May 2011, which 

indicated that 1,300 schools, and some 605,000 learners, were in need 

of desks and chairs.  It is almost three years later – and two court 

orders later – and the respondents have still not addressed the 

problem.  These persistent delays demand that definite timeframes are 

set to enable proper monitoring by this Court.   

31 We turn to address each of the other relevant considerations. 

The nature and importance of the right to basic education 

32 As we have already noted, the right to basic education under section 

29(1)(a) of the Constitution is distinctive in that, unlike certain other 

socio-economic rights, the right is immediately realisable and not 
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subject to “progressive realisation” in the light of available resources.59 

The construction of the right is indicative of its importance.  

33 In Juma Musjid, the Constitutional Court explained the importance of 

the right to basic education at some length. It noted the wide 

recognition of the right in regional and international instruments, and 

affirmed the ICESCR’s General Comment 13 on the importance of the 

right, which reads as follows: 

“Education is both a human right in itself and an indispensable 
means of realizing other human rights. As an empowerment right, 
education is the primary vehicle by which economically and 
socially marginalized adults and children can lift themselves out of 
poverty and obtain the means to participate fully in their 
communities. Education has a vital role in empowering women, 
safeguarding children from exploitation and hazardous labour and 
sexual exploitation, promoting human rights and democracy, 
protecting the environment, and controlling population growth. 
Increasingly, education is recognised as one of the best financial 
investments States can make. But the importance of education is 
not just practical: a well educated, enlightened and active mind, 
able to wander freely and widely, is one of the joys and rewards of 
human existence.”60 

34 The right to basic education is exceptional among human rights in its 

nature as an empowerment right:  education is an end in itself, but it is 

also a means of realising and promoting other rights, including dignity 

and equality.  The Constitutional Court emphasised this feature of the 

right, observing that:  

“Indeed, basic education is an important socio-economic right 
directed, among other things, at promoting and developing a 
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 Juma Musjid at para 37. 
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 ICESCR Committee General Comment 13 (21

st
 Session, 1999) “The Right to Education (art 

13)” UN Doc E/C.12/1999/10 at para 1; cited in Juma Musjid at para 41. 
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child’s personality, talents and mental and physical abilities to his 
or her fullest potential. Basic education also provides a foundation 
for a child’s lifetime learning and work opportunities. To this end, 
access to school – an important component of the right to a basic 
education guaranteed to everyone by section 29(1)(a) of the 
Constitution – is a necessary condition for the achievement of this 
right.”61 

35 The Constitutional Court further emphasised the significance of 

education, in particular basic education, for individual and societal 

development in our democratic dispensation in the light of the legacy of 

apartheid. It observed that:  

“The inadequacy of schooling facilities, particularly for many 
blacks was entrenched by the formal institution of apartheid, after 
1948, when segregation even in education and schools in South 
Africa was codified. Today, the lasting effects of the educational 
segregation of apartheid are discernible in the systemic problems 
of inadequate facilities and the discrepancy in the level of basic 
education for the majority of learners.”62 

36 The importance of the right to basic education for learners is reinforced 

by section 28(2) of the Constitution, which provides that “[a] child’s best 

interests are of paramount importance in every matter concerning the 

child.”  Importantly, the Constitutional Court has held that the 

protections in section 28 are not merely “interpretive guides”, nor 

“advisory” nor are “they exhortatory . . . [but] . . . are enforceable 

precepts determining how officials and judicial officers should treat 

children.”63 
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37 We submit that the importance of the right, and its particular 

construction, imposes especially stringent obligations on the State – 

that is, to take all reasonable measures and commit the necessary 

resources to ensure the full realisation and fulfilment of the right – not 

merely the “progressive realisation” or advancement of access to the 

right.  This constitutional imperative must inform how the Department’s 

obligations are structured in the Court’s order.  

The seriousness of the on-going violation of the learners’ right to basic 

education 

38 In their supporting affidavits filed with the supplementary founding 

affidavit, the fifth to eighth applicants each described how the severe 

furniture shortages impacted on learning and teaching at their 

respective schools.  The serious difficulties, for learners and teachers 

alike, caused by the lack of desks and chairs in classrooms is described 

by the sixth applicant64 as follows:  

“The shortage of furniture has resulted in a variety of problems 
and difficulties at Gwebityala SSS.  Multiple learners are forced 
to share a desk, which means that the learners are squashed 
together and struggle to concentrate on their work.  Moreover, it 
is difficult for them to write on the desk space provided.  In some 
instances, learners are even forced to stand throughout lessons, 
leaving them with no writing surface. The overcrowding around 
the desks also causes discipline problems, as children fight over 
the few available desks and chairs.  These discipline problems 
can disrupt the lesson and inhibit learning.  

                                                                                                                             
BCLR 637 (CC); 2009 (4) SA 222 (CC) at para 73; S v M (Centre for Child Law as Amicus 
Curiae) [2007] ZACC 18; 2008 (3) SA 232 (CC) at paras 14-15.  

64
 Radebe Nolugxa, representing the parents of learners at Gwebityala Senior Secondary 

School in the district of Dutywa (in the former Transkei region). 
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The lack of furniture results in an environment that is not at all 
conducive to teaching and learning.  Learners are squashed 
together, and some students are forced to squat on their 
haunches, stand, or sit on the floor during the lessons.  
Sometimes the learners are forced to sit on each other’s laps.  
This make it virtually impossible for the learners to take part in 
lessons. 

Many learners bring their own plastic chairs to the school, while 
others use empty beer crates and furniture cobbled together 
with broken frames and loose planks of wood.  This helps 
children have somewhere to sit, but almost none of the students 
have a desk to write at.  This is completely unacceptable.  
Teachers are unable to give their students any writing exercises. 

The learners’ dignity is seriously impaired when they are forced 
to sit on the floor or are squashed into desks like animals.”65 

39 We point out that the furniture shortages at the fifth to eighth applicant 

schools has since been addressed by the respondents, which is 

certainly a welcome development.  However, the classroom conditions 

described by the sixth applicant continue to prevail at thousands of 

schools in the Eastern Cape.  

40 The respondents do not deny that these conditions seriously impede 

access to basic education and thus constitute a rights violation. 66   

However, the tardiness with which they have responded to the court 

orders in this matter, suggests that they do not in fact appreciate the 

seriousness of this violation.  

                                            
65
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The availability of expedited budgetary and procurement processes 

41 The respondents contend that it would be “impossible” for them to 

deliver furniture to all schools within 90 days of the audit being 

completed because it is only when the audit is completed and the 

projected budget for 2014/15 is known, that the Department “will be 

able to approach Treasury and/or the Department of Basic Education 

for further assistance”.67   

42 We submit that, even if this contention were to be accepted – which it is 

not, for the reasons given below – it would not preclude the Department 

from delivering all the required furniture within 90 days (i.e. 3 months) of 

the completion of the IDT audit.   We say so for the following reasons: 

42.1 Firstly, the respondents were able to obtain a special allocation of 

funding from Treasury within a period of a month over 

September/October 2013.  There is no reason why the 

Department could not make a similarly expeditious approach to 

Treasury for the requisite funding based on the outcome of the 

audit.    

42.2 Secondly, to expedite the procurement of the furniture upon 

securing the requisite funds, the Department could rely on 

Regulation 16.A6.4 of the Treasury Regulations.  Under this 

provision, the Department is entitled to procure goods and 
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services without inviting competitive bids, where it is impractical to 

do so.68  Regulation 16.A6.4 provides that:  

‘If in a specific case it is impractical to invite competitive 
bids, the accounting officer or accounting authority may 
procure the required goods or services by other means, 
provided that the reasons for deviating from inviting 
competitive bids must be recorded and approved by the 
accounting officer or accounting authority’  

42.3 Following the procurement process conducted for the R60 million 

secured on 30 October 2013, the Department has already 

identified several suppliers. There is no reason why the 

Department could not invoke Regulation 16.A6.4 and procure 

further furniture from these same suppliers without following 

another protracting bidding process.  Were it to do so, and 

assuming that it took one month to secure funding, this would 

afford approximately two months for delivery.  

42.4 Thirdly, we point out that, to date, there has been no intervention 

or steps taken by the Minister of Basic Education, any other 

functionary from the national Department of Basic Education, or 

by Treasury itself – notwithstanding the fact that the Minister is 

cited as the first respondent in this matter and the entire 

Government of the Republic is cited as the second respondent. 

There has been no explanation as to the failure of these 
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authorities to intervene to expedite the financing, procurement and 

delivery processes.  

43 For these reasons, even if it were accepted that the Department could 

only approach Treasury and/or the Minister for finance after the 

determination of the projected budget for 2014/15, there is no reason to 

believe that 90 days would be an insufficient timeframe for an expedited 

procurement and delivery process.  This is particularly so if the first and 

second respondents take all reasonable steps to comply with the court 

order, as they are obliged to do.  

44 In any event, we dispute the contention that the Department cannot 

approach the Minister and Treasury for assistance pending the 

determination of the projected budget.  This contention again indicates 

the respondents’ failure to appreciate that the budget must be aligned 

to realise the rights of learners, rather than that the rights of learners 

must be subjected to the budget allocations.  It is precisely for this 

reason that the Minister and Treasury ought to be approached before 

the 2014/15 budget is determined: the budget allocation must be 

informed by the Department’s constitutional obligations vis-à-vis 

learners in the province, which obligations have already been confirmed 

by two court orders.   
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45 We draw attention in this regard to the Constitutional Court’s judgment 

in Blue Moonlight Properties, 69  where the Court made clear that 

budgetary allocations must themselves be reasonable and must be 

informed by the State’s constitutional and statutory obligations.  In that 

case, the Constitutional Court rejected the municipality’s argument that 

its inadequate budget justified its failure to provide temporary 

accommodation to a group of evictees, and held as follows: 

“The City provided information relating specifically to its housing 
budget, but did not provide information relating to its budget 
situation in general. We do not know exactly what the City’s 
overall financial position is. This Court’s determination of the 
reasonableness of measures within available resources cannot 
be restricted by budgetary and other decisions that may well 
have resulted from a mistaken understanding of constitutional or 
statutory obligations. In other words, it is not good enough for 
the City to state that it has not budgeted for something, if it 
should indeed have planned and budgeted for it in the fulfilment 
of its obligations.”70 (Emphasis added.) 

46 We respectfully submit that were this Court to accept the respondents’ 

arguments in favour of an indeterminate order, it would amount to 

condoning the respondents’ repeated failure to plan and budget for the 

fulfilment of the Department’s constitutional and statutory obligations.  

This would be in direct conflict with the approach mandated by the 

Constitutional Court, which approach does not permit State authorities 

to rely on their own mistakes and omissions to justify further 

unreasonable and unlawful conduct.  
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CONCLUSION 

47 In the premises, we submit that 90 days is a reasonable time-period for 

the delivery of furniture to all schools in the Eastern Cape, upon 

verification of the school furniture shortages in the IDT audit.  We 

submit that this Court should accordingly grant an order in the terms of 

prayers 7 to 11 of the Supplementary Notice of Motion.   

48 We would, however, further urge the Court to specify in prayer 8 that all 

the furniture required in terms of the audit must be delivered by 30 May 

2014.  This would serve to hold the respondents to the projected date of 

completion for the auditing process (i.e. 28 February 2014), and 

preclude the possibility of further delays in the auditing process, which 

would in turn delay the ultimate delivery of school furniture.  

49 Should this Court grant the application, the applicants seek an order of 

costs, including the cost of two counsel. 

   

    Tembeka Ngcukaitobi 

    Janice Bleazard 

                                Counsel for the Applicants  

 Chambers, Johannesburg 

 3 February 2014 
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