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IN THE HIGH COURT OF SOUTH AFRICA 
EASTERN CAPE HIGH COURT, MTHATHA 
 
        Case No.: 2144/2012 
 
In the matter between: 
 
 
M MADZODZO obo PARENTS 
PF LEARNERS AT MPIMBO 
JUNIOR SECONDARY SCHOOL   First Applicant 
 
 
S MGCNAYAN obo PARENTS 
OF LEARNERS AT MBANANGA 
JUNIOR SECONDARY SCHOOL   Second Applicant 
 
 
P VUKAPHI obo PARENTS 
OF LEARNERS AT SIRHUDLWINI 
JUNIOR SECONDARY SCHOOL   Third Applicant 
 
 
CENTRE FOR CHILD LAW    Four Applicant 
 
 
S NOKUBELA obo PARENTS 
OF LEARNERS AT PUTUMA 
JUNIOR SECONDARY SCHOOL   Fifth Applicant 
 
 
R NOLUGXA obo PARENTS 
OF LEARNERS AT GWEBITYALA 
SENIOR SECONDARY SCHOOL   Sixth Applicant 
 
 
A ZITENA obo PARENTS 
OF LEARNERS MILTON DALASILE 
JUNIOR SECONDARY SCHOOL   Seventh Applicant 
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S SULWANAN obo PARENTS OF 
LEARNERS AT MILTON DALASILE 
SENIOR SECONDARY SCHOOL   Eighth Applicant 
 
 
and 
 
 
MINISTER OF EDUCATION    First Respondent 
 
 
GOVERNMENT OF THE REPUBLIC 
OF SOUTH AFRICA     Second Respondent 
 
 
MEC FOR EDUCATION: 
EASTERN CAPE     Third Respondent 
 
 
GOVERNMENT OF THE REPUBLIC  
OF SOUTH AFRICA     Fourth Respondent 
 
 
SUPERINTENDANT GENERAL OF 
THE EASTERN CAPE DEPARTMENT 
OF EDUCATION      Fifth Respondent 
 

 
RESPONDENTS’ HEADS OF ARGUMENT 

 

 
 
1. Introduction: 

 

1.1 Central to the main application and supplementary 

application of the applicants is the provision of furniture to 

schools in general although certain schools were 
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specifically highlighted and furniture has since been 

provided to those schools. 

 

1.2 It is common cause that there have been two consent 

orders essentially relating to furniture audits and 

subsequent provision of furniture to schools.  The 

department, whilst negotiating in good faith, has been 

unable to comply with the orders in full. 

 

1.3 The applicants have effectively embarked on a road of 

chastisement towards the department and taken the 

emotional high ground pertaining to the fact that many 

learners are without desks and chairs, an issue which is 

known to the respondents and is receiving urgent 

attention. 

 

1.4 The applicants have now essentially crystallized their 

argument as being what a reasonable period of time will 

be for the provision of furniture after the audit has been 

completed. 

 

1.5 The applicants take the approach that the right to basic 

education under section 29(1)(a) of the Constitution1 is 

an immediately realizable right and not subject to 

progressive realization relying on the Constitutional case 

                                                 
1
 The Constitution of the Republic of South Africa 168 of 1996 
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of Juma Musjid2 and thus that the respondents contention 

that it has budgetary constraints is not a defense. 

 

1.6 The fifth respondent maintains that central to the 

provision of furniture is the issue of budget and reliable 

data. 

 

1.7 Effectively, the Eastern Cape is a vast province that 

inherited schools which suffered huge injustices and 

problems in the past education system and is now faced 

with addressing those issues in respect of the relevant 

legislation as read with the Constitution. 

 

2. Legal Issues: 

 

2.1 The preamble to the Schools Act3 recognizes that there is 

a need address the injustices in the past education 

system and ‘provide an education of progressively high 

quality for all learners’. 

 

2.2 It is clear that if this is read in conjunction with the 

National Education Policy Act4 regarding the National 

Policy for an Equitable Provision of an Enabling 

School Physical Teaching and Learning Environment, 

                                                 
2
 Governing Body of Juma Musjid Primary School and others v Essay No and others (CCT29/10) 2011 

ZACC13; 2011(8) BCLR 761 (CC) 
3
 Act 84 of 1996 

4
 27 of 1996 
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that policies are in operation to address, inter alia the 

shortages of furniture in the school environment.  More 

particularly, there is an acknowledgement of challenges 

but recognition of progress in the policy. 

 

2.3 The provincial department is responsible for the delivery 

of education in the province.  The provision of goods for 

such education has to be subject to procurement policies 

and budget provided to the department. 

 

2.4 The norms and standards5 recognize the progressive 

improvement in the quality of school education as being 

an urgent priority.  Each province determines its own level 

of spending in relation to its overall assessment of needs 

and resources. 

 

2.5 It is recognized that educational needs will always be 

greater than the budgetary provisions for education and 

that to give effect to the state’s duty in terms of the Act 

and Constitution, public spending must specifically be 

targeted at the poorest first6. 

 

2.6 The DOE and PED’s must pursue resourcing other than 

school allocations to deal with shortages such as desks 

and chairs linked either to historical expenditure inequities 

                                                 
5
 Schedule to Act 84 of 1996 Section 31-36 

6
 Section 36 norms and standards for school funding 
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or directly linked to significant increase in enrollment at 

the school7. 

 

2.7 The third respondent must provide for public schools in 

the province out of funds appropriated for this purpose in 

the provincial legislature8. 

 

2.8 The constitutional right to basic education may be limited 

by the Act9 to the extent that the limitation is reasonable 

and justifiable in an open democratic society based on 

human dignity, equality and freedom under certain 

circumstances. 

 

2.9 All government departments subject to principles 

governing procurement which stem from section 217 of 

the Constitution10 and the Public Finance 

Management Act (PFMA) particularly section 76(4)(c) 

where national treasury makes regulations or issues 

instructions regarding procurement11.  Treasury 

Regulation 16A provides the processes of supply chain 

management. 

 

2.10 Generally, procurement must follow the bid route 

although Regulation 16A 6.4 does provide for a 

                                                 
7
 Section 97 norms and standards for school funding 

8
 Section 12 (1) Act 84 of 1996 

9
 Section 36(1) Constitution 

10
 Act 108 of 1996 

11
 Act 1 of 1999 
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deviation under certain circumstances by the accounting 

officer. 

 

3. The Merits: 

 

3.1 As mentioned supra the issue which is currently before 

the court is the provision of all furniture to be provided to 

all learners within 90 days of the completion of the IDT 

audit.  The following factors are raised regarding this 

issue: 

 

3.1.1 The IDT audit has been delayed due to logistical 

reasons relating to the delivery of education (during 

the examination period) and the difficulty in 

establishing contact with schools to collate the 

information.  The applicants have mentioned the 

difficulties that the department has in 

communicating through districts and it is important 

to note that the geographics of the province alone 

dictate that communication is not optimal. 

 

3.1.2 IDT provided a work plan but the audit is not 

expected until the 28 February 2014 some 2 weeks 

after this application is to be argued.  It is thus 

unsure as to the exact quantity, cost of the furniture 

required or area to which it is to be delivered. 
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3.1.3 As mentioned, in the second supplementary 

answering affidavit of Mr Ngonzo, the budget for 

2014/2015 has already been determined at R60 

million for furniture and this budget has been 

allocated in terms of the legislative prescripts to the 

department. 

 

3.1.4 As accounting officer, Mr Ngonzo cannot agree to 

deliver furniture during the 2014/2015 financial year 

that exceeds the budget as this will amount to a 

transgression of the PFMA. 

 

3.1.5 Furthermore, procurement in terms of the statutory 

prescripts realistically takes more than 90 days.  

The applicants state that the department can rely on 

Regulation 16A 6.4 and depart from the normal bid 

process.  The applicants are to say the least 

optimistic.  Secondly, even if the department did 

invoke 16A 6.4 the department would first have to 

be in possession of the required funding to procure 

the furniture, would need to collate the furniture 

required and the districts to be provided, thirdly 

establish whether suppliers are able to supply the 

quantity and in what period of time and only 

thereafter could orders be placed. 
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3.1.6 Mr Ngonzo has already stated that once he has the 

audit from IDT and is able to assess the shortfall in 

the budget for the provision of furniture, he will 

approach treasury for additional funding and DBE.  

This is in terms of Clause 97 of Norms and 

Standards as mentioned supra. 

 

3.1.7 Deliveries to the far reaches of the Eastern Cape 

are notoriously difficult. 

 

3.1.8 Furthermore the successful bidders in connection 

with the existing R60 million bid are to deliver the 

furniture required in terms of that bid and their 

capacity to deliver additional furniture is unknown 

and untested. 

 

3.2 The applicants contend that this delivery of furniture must 

take place within 90 days of the IDT audit as the right to 

basic education is immediately realizable.  The following 

comment is made: 

 

3.2.1 The Act12 provides for the progressive realization of 

high quality education as an urgent need but must 

be determined according to budget. 

 

                                                 
12

 Act 84 of 1996 see paragraph 2.1 -2.8 
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3.2.2 It also recognizes the fact that the needs will always 

exceed the funding but in terms of the Act and 

Constitution, public spending must be directed at 

the poorest first. 

 

3.2.3 That the DOE and PED’s must pursue resourcing to 

deal with shortages. 

 

3.2.4 It was accordingly not envisaged by the legislature 

that such shortages would be addressed in the 

short time limit sought to be imposed by the 

applicants.  What the law envisages is that the 

shortages will be progressively realized, in terms of 

the resources available, as a matter of urgency, 

addressing the poorest first and by the department 

seeking additional resourcing in so far as possible. 

 

3.3 In summary, what is required of the respondents is to 

have a workable and progressive plan to realize the 

shortages and that plan can only effectively be developed 

once the department has an indication from the IDT audit 

as to the realistic needs of the schools.  On the 

applicants’ own admission, previous audits overstated or 

understated the needs.  Surely it is sensible to await the 

audit of IDT prior to any decision being made? 
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3.4 The notion of an ‘immediately realizable right’ can never 

be interpreted to mean that all aspects and provisions 

regarding education are present catered for immediately.  

The Act indicates to the contrary ¹ ’immediately’ is 

defined as – (at once) – ‘very close in time space or 

relationship’13.  If it was intended that it be ‘at once’ then 

all elements of education should have been provided with 

the advent of the Constitution. 

 

3.5 The fact of the matter is that the Constitution sought to 

heal the divisions of the past and build a society based on 

fundamental rights – it is inconceivable that this would not 

be linked to the ability of the fiscus to fulfill these rights in 

the financial context. 

 

3.6 It is conceded that the department must have a rational 

plan once adequately informed of the need to give effect 

to the rights of learners.  The problems with lack of 

provision of furniture have been inherited by the 

department and it is not that there has been no movement 

towards the realization of the right – the Head of the 

Department has provided details in this regard. 

 

3.7 It is respectfully submitted that this honourable court 

cannot simply say budget is irrelevant when the statutory 

                                                 
13

 South African Pocket Oxford Dictionary 3
rd

 Edition 
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prescripts prescribe for operation within the budget 

desdpite urgency.  The two have to be married. 

 

3.8 Hence the relief sought by the applicants is unrealistic.  

The respondents have sought to negotiate in good faith 

and indicated at the time of negotiation that there may be 

intervening impossibilities. 

 

3.9 It is respectfully requested that any order that this High 

Court may make will take the statutory prescripts into 

consideration. 

 

4. Conclusion: 

 

4.1 The respondents are willing to furnish a copy of the IDT 

audit report within 30 days of it being received. 

 

4.2 Regarding the comprehensive plan detailing when the 

furniture will be delivered, this requires discussion in 

terms of the available budget, a decision regarding 

procurement, time frames for both and will require at least 

60 days after the audit is available. 

 

4.3 The respondents will not be in a position to deliver all 

furniture within 90 days even if the needs fell within the 

budget for 2014/2015.  Accordingly, this would have to be 

dictated by the plan as aforementioned. 
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4.4 The applicants have placed the respondents (and the 

court) in an invidious position, well knowing that the IDT 

audit will only be available at the end of February 2014, 

by arguing this application now prior thereto.  It is 

submitted that the parties may well have been able to 

address their minds adequately to the matter once the 

audit was available instead of arguing a matter when all 

the facts are not before the court. 

 

4.5 This is unnecessary expenditure and it is humbly 

requested that the applicants’ costs be disallowed and 

each part pay their own costs. 

 

 

 

 

 

_________________ 

ADV SA Collett 

Chambers 

7 February 2014 
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