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IN THE HIGH COURT OF SOUTH AFRICA 

EASTERN CAPE DIVISION, GRAHAMSTOWN 

CASE NO.   ______________            

In the matter between: 

TRIPARTITE STEERING COMMITTEE  First Applicant   

THE SCHOOL GOVERNING BODY 

MASIVUYISWE SECONDARY SCHOOL Second Applicant 

and 

MINISTER OF BASIC EDUCATION First Respondent 

GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA Second Respondent 

MEC FOR EDUCATION: EASTERN CAPE  Third Respondent 

MEC FOR TRANSPORT: EASTERN CAPE Fourth Respondent 

MEC FOR PROVINCIAL PLANNING AND  

FINANCE: EASTERN CAPE Fifth Respondent 

GOVERNMENT OF THE EASTERN CAPE PROVINCE Sixth Respondent 

ACTING SUPERINTENDANT GENERAL OF THE  Seventh Respondent 

EASTERN CAPE DEPARTMENT OF EDUCATION 
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__________________________________________________________________  

FOUNDING AFFIDAVIT 

___________________________________________________________________ 

I, the undersigned, 

BATHINI DYANTYI 

state under oath the following: 

1 I am the Chairperson of the Tripartite Steering Committee, the first applicant in 

this application. I am duly authorised to depose to this affidavit on behalf of the 

first applicant as appears from the resolution attached hereto as Annexure 

BD1.  

2 The facts contained herein are, to the best of my knowledge, true and correct 

and, unless otherwise stated or indicated by the context, are within my personal 

knowledge. 

I PARTIES 

3 The first applicant is the Tripartite Steering Committee (the Committee). 

The Committee was established in 2013.  The Committee represents three 

schools in Mdantsane, being SK Mahlangu Senior Scondary School, 

Sakhisizwe Senior Secondary School, and Mizamo High School. Each school 

is represented on the Committee by seven members from the school’s 
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governing body. The main objective of the Committee is to uphold and 

promote the right to education.   

4 The second applicant is the School Governing Body of Masivuyiswe 

Secondary School. The second applicant is constituted in accordance with 

the provisions of section 23 of the South African Schools Act 84 of 1996 (the 

Schools Act) and in which the governance of the school vests in terms of 

section 16 of the Schools Act. A separate affidavit on behalf of the second 

applicant will be filed with this affidavit confirming the details set out in this 

affidavit in so far as they apply to it.   

5 The first respondent is THE MINISTER OF BASIC EDUCATION cited herein 

in her official capacity as the political head of the Department of Basic 

Education (the National Department) and the person responsible for the acts 

and omissions of officials within the National Department with her offices 

situated at the Union Buildings, Pretoria, but for purposes of service, her 

address is c/o the State Attorney, 29 Western Road, Central, Port Elizabeth. 

She is responsible, in terms of the National Education Policy Act 27 of 1996, 

for determining and implementing national education policy, as well as 

monitoring and evaluating all levels of education. In addition, in terms of the 

mandate derived from Cabinet on 02 March 2011 and section 100(1)(b) of the 

Constitution of the Republic of South, Act 108 of 1996, the First Respondent 

has intervened in the executive obligations of the Eastern Cape Education 

Department to assume responsibility for the obligations, to the extent 

necessary, to ensure that learners in the Province of the Eastern Cape have 

access to their right to  education (section 100(1)(b) intervention).  
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7 The second respondent is THE GOVERNMENT OF THE REPUBLIC OF 

SOUTH AFRICA. It too bears statutory and constitutional responsibilities in 

respect of the provision, administration and funding of public schools in the 

Eastern Cape. These include the responsibilities of the Minister and the 

national Department of Education (the national DOE), arising from the South 

African Schools Act 84 of 1996 (the Schools Act) and the National Education 

Policy Act 27 of 1996 as well as the responsibilities of the MEC’s and national 

Departments of Transport and Finance.  

8 The third respondent is THE MEMBER OF THE EXECUTIVE COUNCIL, 

DEPARTMENT OF EDUCATION, EASTERN CAPE PROVINCE. The third 

respondent is cited as the nominal respondent on behalf of the Eastern Cape 

Government in its Department of Education (the ECDOE) and as the bearer 

of the constitutional and statutory powers and duties of the MEC of Education 

of the Eastern Cape. The Third Respondent is hereinafter referred to as the 

MEC. 

7 The fourth respondent is THE MEMBER OF THE EXECUTIVE COUNCIL, 

DEPARTMENT OF TRANSPORT, EASTERN CAPE PROVINCE. The fourth 

respondent is cited as the nominal respondent on behalf of the Eastern Cape 

Government in its Department of Transport (the ECDOT) and as the bearer of 

the constitutional and statutory powers and duties of the MEC of Transport of 

the Eastern Cape. She has been responsible for the effective management of 

the scholar transport programme since 2011, following the transfer of the 

programme to the Department of Transport from the Department of 

Education.  
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8 The fifth respondent is THE MEMBER OF THE EXECUTIVE COUNCIL, 

PROVINCIAL PLANNING AND FINANCE, EASTERN CAPE PROVINCE. 

The fifth respondent is cited as the nominal respondent on behalf of the 

Eastern Cape Government in its Department of Planning and Finance and as 

the bearer of the constitutional and statutory powers and duties of the MEC of 

Finance of the Eastern Cape, in particular, the monitoring of the expenditure 

within the education sector. 

9 The sixth respondent is THE GOVERNMENT OF THE EASTERN CAPE 

PROVINCE.  It bears statutory and constitutional responsibilities in respect of 

the provision, administration and funding of public schools in the Eastern 

Cape.  These include the responsibilities of the Member of the Executive 

Council for Education in the Eastern Cape (“the MEC”) and the ECDOE 

arising from the Schools Act and education policies adopted by provincial and 

national government. 

10 The seventh respondent is THE ACTING SUPERINTENDENT-GENERAL OF 

THE EASTERN CAPE DEPARTMENT OF EDUCATION.  The Acting 

Superintendent- General is cited as the administrative head of the ECDOE. 

The seventh respondent is hereinafter referred to as the SG. 

11 In terms of a consent order granted by the Bhisho High Court on 20 March 

2012, it was ordered that: 

11.1 The national executive has assumed responsibility for the executive 

obligations of the Province of the Eastern Cape in terms of sections 
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29(1)(a) and 28(1)(c) of the Constitution, and that the section 100(1)(b) 

intervention in the ECDOE remains operative. 

11.2 In terms of section 100(1)(b) of the Constitution, the national executive 

bears the responsibility for the fulfilment of the executive obligations 

assigned to the provincial government. The national executive had the 

power to authorise functionaries and officials of the ECDOE to carry 

out any functions required for the fulfilment of the executive obligations. 

11.3 That means the duty to ensure that the breaches identified in this 

application are remedied rests primarily on the national government. To 

the extent that the national government determines that effective 

execution of such duties requires the delegation of powers and 

functions to the province, it has a duty to implement such delegations 

without delay. In terms of the intervention, six priority areas were 

identified to be implemented by the Eastern Cape Provincial 

Government through the administration of the ECDOE. One of these 

priorities was the effective management and provisioning of scholar 

transport.  

A copy of the court order is attached and marked Annexure BD2. 

12 The first to seventh respondents are all cited care of  the Office of the State 

Attorney East London, Old Spoornet Building, 17 Fleet Street, East London.  
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II THE PURPOSE OF THIS APPLICATION 

13 I have three children who attend SK Mahlangu Senior Secondary School – a 

girl aged 17 in grade 12, and twin boys aged 14, both in grade 8.  As set out 

in their affidavits which are attached to this application, they all live with me at 

my house in an area known as Unit P on the outskirts of Mdantsane. My 

children walk to school every day.  The shortest direct route to school is just 

over six kilometres long and takes them through fields, bushy areas, a small 

forest, a graveyard and along a street which runs in front of their school.  They 

all leave home just before 6 am every day and they arrive at school at 

7:45 am.  It is a tiring walk and has to be repeated at the end of the school 

day when they return home. 

14 They walk in a group with other children for safety.  There have been 

numerous muggings and attempted rapes of scholars en route to school.  My 

daughter was mugged in 2013.  My boys are so scared that they will not stay 

after school to participate in soccer or choir (two activities they both love) 

because then they will not be able to walk home in the safety of a group.       

15 As set out more fully below, the four schools represented by the applicants 

(the four schools) applied through the correct application procedures to the 

Department for scholar transport.  The application was made for my daughter 

and my sons, and many others who walk more than five kilometres each way 

to and from the school.  Despite qualifying for transport in terms of the 

Department’s criteria, the application for all of the children was rejected.  This 
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application aims to ensure that my children and all other children that qualify 

for scholar transport in the province receive it.          

16 This case concerns the fundamental right to education as provided for in 

section 29 of the Constitution.  A central component of that right is the state’s 

duty to ensure access to education.  While access to education obviously 

includes, inter alia, an obligation on the state to provide teachers, learning 

materials, and safe infrastructure – before any of that can be enjoyed by 

learners they must be at school.  Access to education therefore necessarily 

includes the state’s duty to ensure that safe transport to school is provided for 

learners who require it.   

17 The ECDOE has determined that scholars who have to walk a distance of 

more than five kilometres to get to the closest public school qualify for state 

paid scholar transport (paragraph 4.2 of the provincial “Determination of 

Policy Relating to Scholar Transport”).  The draft national policy on scholar 

transport, however, sets the qualifying distance at three kilometres.   

18 While this discrepancy is something that must be clarified through better co-

ordination between the national and provincial spheres of government, even if 

a five kilometre distance is used as the qualifying benchmark, the learners 

represented by the co-applicants in the present application all qualify for 

scholar transport.  The relevant pages of the ECDOE’s “Determination of 

Policy Relating to Scholar Transport” dated 12 May 2003 in the Provincial 

Gazette are attached as Annexure BD3. The relevant pages of the National 
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Department of Transport’s 2009 draft scholar transport policy are attached as 

Annexure BD4.     

19 In respect of the four schools, the state (at a national and provincial level) has 

failed to ensure the availability of scholar transport for the learners who 

require it.  The schools applied for the provision of transport and were either 

given no response, or were inexplicably rejected. 

20 The respondents’ failures, however, are not confined to learners at the four 

schools. Thousands of learners in the Eastern Cape walk 10km to and from 

school due to lack of scholar transport, and many walk much further. Other 

children are sometimes able to pay for transport, but this is costly and places 

huge strains on the resources of families that can least afford it.   

21 The children affected are almost exclusively black and poor, and come from 

the rural areas and townships of the Eastern Cape. Of even greater concern, 

however, is the massive number of learners who drop out of school altogether 

because they have no money to access transport to get to schools and the 

distance is simply too far to walk.   

22 Ncedo Kumbaca, the ECDOT spokesperson, was quoted in the Daily 

Dispatch on 23 January 2015 as saying that “there are 94 000 deserving 

pupils and we are able to transport 57 000 of them”. The article is attached as 

Annexure BD5. Therefore on the respondents’ own version there are 

approximately 37 000 learners in the Eastern Cape who qualify for scholar 

transport but who are not being transported due either to the department’s 
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failure to budget adequately, or because of its failure to manage its budget 

properly.  The number of learners needing and qualifying for transport is likely 

to be considerably higher.   

23 The respondents are very aware that their Constitutional and statutory 

obligations require them to provide scholar transport to those learners that 

need it.  In a 2013 tender dispute over the non-award of a R1,7 billion contract 

to administer scholar transport due to irregularities in the tender process 

(Trackstar Trading 256 (PTY) LTD t/a Mtha-Wethemba v The Head of the 

Department of Transport, Province of the Eastern Cape and 6 Others - case 

no: 3611/2013), the SG in the ECDOT, Ms Tshepo Kgare, stated that: 

“It has long been recognised that to comply with its Constitutional and 

statutory obligations to provide education to scholars throughout the 

Eastern Cape, requires that the provincial authorities facilitate transport 

to and from many schools situated generally, in remote areas 

throughout the Eastern Cape. If the province does not facilitate such 

transport, the reality is that many thousands of scholars would simply 

not be able to attend school. The distances from the areas in which 

these scholars reside, to the nearest appropriate school, is simply too 

far for such scholars to walk to school.” 

She went on to state that:- 

“The system of scholar transport provided by the Department of 

Education was deficient and ineffective in important respects. 
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Corruption and maladministration was rife. Huge sums of public money 

were being expended without an adequate and reliable service being 

provided.” 

24 While the respondents’ standard explanation to the applicants, schools and 

the public for the failure to provide scholar transport to all qualifying learners is 

“budgetary constraints”, the ECDOT’s statement above indicates that there 

are a number of problems that have to be resolved to ensure that the correct 

amount is budgeted for and that the budget is used effectively. These factors 

include: 

24.1 a non-responsive and poorly administered scholar transport 

programme; 

24.2 corruption at various levels of the scholar transport program; 

24.3 inconsistent application of the policy, which sees some learners 

transported when they do not qualify whilst others that qualify are not 

transported; 

24.4 educators being utilised as service providers; and 

24.5 tender disputes. 

 

25 The applicants therefore seek an order compelling the respondents to: 

25.1 Finalise the criteria used to determine which learners qualify for the 

learner transport program; 
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25.2 Publish an accurate record of learners who qualify for scholar transport 

in the Eastern Cape by producing a database that records the names 

of learners who qualify, the schools they attend, and the routes they 

must be transported on; 

25.3 Give all learners, parents, and public schools in the Eastern Cape an 

opportunity to examine the database and make submissions regarding 

any scholars which they submit should be included in the scholar 

transport programme; 

25.4 Designate an official or office to decide all new applications for scholar 

transport and, if applications are refused, provide reasons for such 

refusal; 

25.5 To the extent necessary, review and set aside the respondents’ refusal 

to provide scholar to the individual learners identified in annexure A of 

the notice of motion, alternatively the failure to take a decision on their 

applications for scholar transport; 

25.6 Provide scholar transport, within 30 days, to the individual learners 

identified on Annexure A of the notice of motion; 

26 In what follows I deal with the following issues in turn: 

26.1 Background;  
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26.2 The negative impact of the non-provision of transport on learning; 

26.3 Urgency; 

26.4 Standing; 

26.5 Respondents’ failure to plan and budget for scholar transport for all 

qualifying learners; 

26.6 The Respondent’s response to our letter of demand; and 

26.7 Legal framework: the relationship between access to scholar transport 

and an adequate education. 

III  BACKGROUND 

Changes to Management and Service Providers in the Delivery of 

Scholar Transport  

27 Scholar transport in the Eastern Cape has a history of being poorly managed, 

plagued by tender disputes, riven with corruption, and under-resourced.   

28 A review of articles from Eastern Cape newspapers the Daily Dispatch, the 

Herald and Grocott’s since 2011 reveals no less than 100 articles detailing the 

ongoing failures of the scholar transport program in the province. Some 

examples of the various headlines include “Stranded pupils miss first week of 
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school” (22 July 2011); “Pupils forced to walk to school again” (27 September 

2011) ; “Scholar transport still a dream for many”  (27 January 2012) “No 

transport for resettled pupils” (21 May 2012); “Protest over no pupil transport” 

(29 May 2012); “Discontinued scholar transport system blamed in latest 

tragedy” (17 April 2013); “Ngonzo criticises role confusion in scholar transport” 

(18 June 2013); “School transport furore rages on” (9 July 2013); “Bhisho to 

investigate scholar bus tender leak – Confidential scorecard and bid stolen” 

(12 September 2013); “Pupil transport chaos deepens” (3 February 2014); 

“School transport tender flawed” (26 May 2014); “School transport battle 

rages on – pupils suffer amid financial mismanagement claims” (9 June 

2014); “38 000 Eastern Cape pupils have no transport” (7 October 2014); 

“Stranded by the wayside – Many EC pupils still left without transport” (23 

January 2015); “Scholar transport pilot project in ‘chaos”” (23 January 2015); 

“Parents, pupils protest over scholar transport” (26 February 2015).  Copies of 

these articles are attached, marked Annexure “BD6”. 

29 Due to a collapse of the ECDOE administration in 2011, which resulted in a 

budget crisis and eventually the abovementioned section 100(1)(b) 

intervention by the National Department of Education, the entire scholar 

transport programme was suspended at the beginning of the 2011 academic 

year.  The termination was justified on the basis of ensuring that other line 

items in the budget, particularly teachers’ salaries, could be paid.  When the 

program restarted on 18 July 2011 it was partially placed under the 

administration of the ECDOT, presumably in an attempt to improve the 

management of the program.  The ECDOT is now responsible for contracting 



 

15 
 

with service providers and paying them. The ECDOE is only responsible for 

determining which learners are to be transported. 

30 Numerous policy changes and various attempts to change service providers 

have not improved the delivery of scholar transport to deserving learners.  

Thousands of children are still not being transported.   

31 In 2011 the company “One Future Development 46 NPC” was awarded a 

contract to administer the scholar transport program and to contract with 

service providers. As the ECDOT was required to take over this aspect of 

scholar transport within very short time frames, the contract was negotiated 

and did not follow a competitive procurement process.  Numerous problems 

arose during the duration of the contract and service providers were often 

underpaid or paid late, the service was often interrupted, and accusations of 

mismanagement and corruption were regularly levelled at the company.   

32 The ECDOT undertook to run a competitive tender process and the tender 

process closed in April 2013.  The tender process was undermined by leaked 

documents and allegations of illegality by competing bidders.  After initially 

awarding the tender to Somila Consulting Agency, the ECDOT ultimately 

elected not to appoint any of the bidders and instead, to extend the contract of 

One Future Development 46 for a limited period until December 2014. 

Lengthy litigation instigated by disgruntled competing bidders was finally 

dismissed by Pickering J in December 2014.  A copy of Pickering J’s 

judgment is attached to these pleadings as Annexure BD7. The court’s 
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decision allowed the ECDOT to proceed with its decision to take over the 

process of administering the scholar transport program itself.   

33 The ECDOT concluded Service Level Agreements with over 1300 transport 

providers to provide transport for learners enrolled at between 650 and 660 

schools for the first term of the 2015 school year.  The individual contracts 

were concluded in order to exclude administrators or third parties from the 

provision of the service.  The contracts were temporary and expired at the end 

of March 2015.  The “new scholar transport model”, which will also see the 

ECDOT contracting directly with hundreds of individual transport providers 

instead of one large administrator, is supposed to be completely operational 

by 13 April 2015. 

34 While it is hoped that the new system will result in an improved scholar 

transport program, it will not see all qualifying learners being transported.  The 

ECDOT aims to transport 65 000 learners this year. This means that 

approximately 30 000 learners that qualify for scholar transport will not be 

assisted.   

Failure to Budget 

35 According to the National Treasury’s “Eastern Cape Estimates of Provincial 

Revenue and Expenditure for 2012/2013”, the ECDOT allocated a budget of 

R210 million to the programme for the 2012/2013 financial year. A total of 

53 625 learners were transported. The relevant pages of the document are 

attached as Annexure BD8.  The program failed, however, to transport all 
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those who qualified. Many public protests took place due to learners in remote 

rural areas being stranded and others having to walk long distances.  

36 A similar situation arose during the 2013/14 financial year with the number of 

learners who qualified for scholar transport exceeding the number of learners 

actually transported by the ECDOT. In a Dispatch article dated 17 April 2013, 

the ECDOT director of public transport Phumzile Mayaphi was quoted as 

saying that there was not enough money to transport pupils in all districts.  

“The demand for scholar transport is greater than the province can afford.  It 

is not only Flagstaff that is affected; most districts can’t provide transport for 

all the children who live a distance away.”  The article is attached as 

Annexure BD9. 

37 The situation in the 2014/2015 financial year was no better. As pointed out 

above, provincial spokesmen for the ECDOT stated that there are currently 

over 94 000 learners who qualified for scholar transport but the department 

had budgeted to transport only 57 000 learners.  The Daily Dispatch article is 

attached above as Annexure BD5.  

38 The respondents’ ongoing failure to adequately plan and budget for scholar 

transport for all qualifying learners is addressed in more detail below. 

 

The Four Schools’ Applications for Transport 
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39 The four schools represented by the applicants are examples of schools who 

applied for scholar transport on behalf of learners but whose applications 

were either rejected or received no response. The learners represented by the 

Committee all live on the outskirts of Mdantsane. The high schools they 

attend and the various localities where they live and walk to school from are 

all indicated on the map of the area attached as Annexure BD10.    

40 All of the four schools submitted applications for scholar transport during the 

2013/2014 academic year. Copies of the submissions made to the 

department are attached as Annexures BD11 – BD14 and are summarised 

below: 

Name of School Date of Submission 
Number of Learners 
Requiring Transport 

SK Mahlangu Senior 
Secondary School 

04/09/2013 41 

Sakhisizwe Senior 
Secondary School 

26/09/2014 14 

Mizamo High School 29/09/2014 116 

Masivuyiswe Secondary 
School 

21/05/2014 35 

 

41 My daughter’s name appears on Annexure BD14 in the block of grade 10 

learners.  My sons also applied for scholar transport through the school at the 

beginning of this year (2015).  Proof of this application is attached as 

Annexure BD15.  



 

19 
 

42 The three schools represented by the Committee were verbally informed by 

representatives from the Department that their applications were unsuccessful 

due to insufficient funds.  

43 The second applicant was not given any reasons for the rejection of their 

application for the beginning of the 2015 school year, but was verbally 

informed on 23 January 2015 that learners at the school would begin 

receiving scholar transport in April 2015. This, however, was not confirmed in 

writing.  At the time of signing this affidavit the learners have still not received 

scholar transport.  

44 The decision to refuse the provision of scholar transport to the school’s 

represented by the Committee came despite promises from ECDOE officials 

that transport would be provided by July 2014. On 24 April 2014 the 

Committee was informed by ECDOE officials Mr Daweti and Ms Tyani at the 

ECDOE’s head office in Zwelitsha that scholar transport would be provided. A 

delegation from the three schools comprising the Committee was in 

attendance. I too attended the meeting.   

45 We were informed that a further meeting would be held with the East London 

district officials and that the issue of scholar transport would form part of the 

agenda. Despite these promises, none of the three schools were ever 

informed of the outcome of this meeting.  On 26 August 2014 the Committee 

wrote to the ECDOE reminding them of the promises made to transport their 

children and requesting that an undertaking be given in writing that the 
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scholars from the three schools would be transported. The letter is attached 

as Annexure BD16.  There was no response to this letter. 

46 I submit that the respondents’ decisions regarding the applications for scholar 

transport, and/or their failure to take a decision, constitutes administrative 

action in terms of section 1 of the Promotion of Administrative Justice Act 3 of 

2000 (“PAJA”).  

47 The decision therefore falls to be reviewed and set aside on the following 

grounds: 

47.1 The decision was taken because irrelevant considerations were taken 

into account or relevant considerations were not considered (section 

6(2) (e)(iii) of PAJA); 

47.2 The decision contravenes a law or is not authorised by the empowering 

provision in terms of section 6(2)(f)(i) of PAJA ;  

47.3 the decision was not rationally connected to the information before the 

respondents in terms of section 6(2)(f)(ii)(cc) of PAJA;  

47.4 the decision was unreasonable in terms of section 6(2)(h) of PAJA; 

47.5 the decision was unconstitutional and unlawful in terms of section 

6(2)(i) of PAJA; alternatively 

47.6 the respondents  failed to take a decision where there was a duty to do 

so (section 6(2)(g) of PAJA).  
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IV THE NEGATIVE IMPACT OF THE NON-PROVISION OF SCHOLAR 

TRANSPORT ON LEARNING 

48 In what follows I summarise the numerous hardships and dangers that face 

learners who need scholar transport but are not provided with it.  The 

summary is drawn from the affidavits of twenty children attending the four 

schools who qualify for scholar transport but do not receive it. There are 

undoubtedly other difficulties which face other learners in different places due 

to the lack of transport, but I submit that the experiences highlighted below 

are not uncommon.  

Limits Time for Sleep and School work 

49 For my children, as well as others whose application for scholar transport 

were rejected,   the walk to school takes between one and two hours every 

morning. They leave home between 06h00 and 06h30 in order to arrive at 

school by 08h00.  Many learners stay behind after school for extra classes 

which end at approximately 17h00.  This results in learners often getting 

home at 19h00.  Spending between two and four hours every day walking to 

or from school is both physically demanding and time consuming.  It limits the 

amount of time available for homework and studying.  The following extracts 

illustrate the problem:  

49.1 “I wake up at 04h00 and have to wash and prepare myself and my 

one year old baby by 06h00. I then have to take my baby to the day 

care which is not very far from my house and make sure that by 6:30 I 

am on my way to school.”  
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– Siphosethu Shiyani (19, Solomon Mahlangu SSS) 

49.2 “I’ve been walking to school every day since Grade 8. I wake up at 

04h30 every morning. I live with my grandmother who is 70 and my 

uncle who is disabled. My younger sister has TB. I have to help 

everyone before I go to school. It takes two hours to walk to school so I 

leave home at 06h00. Some mornings I leave at 05h30 if I have to 

attend morning classes which are held just before mid-year exams. 

Sometimes I am late and I miss the first period.”   

- Sinovuyo Bolo (19, Mizamo High School) 

49.3 “I wake up at 05h00 and get my brother and sister ready first. I 

leave home at 06h30 and arrive at school by 07h30.  School starts at 

07h45 so if there is heavy rain, I can’t get to school on time.”                                     

 – Sigutya Songezo (18, Sakhisizwe High School) 

49.4  “I walk to school every day.  The school is approximately 9 

kilometres away.  The school measured the distance when they 

applied for scholar transport for me.  It takes me two and a half hours 

to reach school.” 

            - Charmaine Adonsi (16, Masivuyiswe High School) 

Safety 
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50 Many learners have had their personal belongings such as their wallets, cell 

phones and stationery stolen. In some instances, they were threatened with 

guns and knives. Other learners have been victims of rape or sexual assault. 

Almost every learner from the four schools who made statements had either 

experienced or witnessed some form of crime.  

51 The following extracts from statements by learners at the four schools 

illustrate the severity of this problem: 

51.1 “Once on my way to school two men pointed a knife at my chest 

and took my money, cell phone and text books. Because of this 

incident I miss school in winter because it is dark when we have to 

leave in the mornings and I get afraid to walk alone.”                                 

 – Linikitha Mini (17, Mizamo High School) 

51.2 “One day while I was walking to school there was an incident that 

occurred and left me traumatised… There was a little girl who was 

walking in front of me. Three guys approached her, they just appeared 

out of nowhere and asked her for her money – she didn’t have any. 

They asked for her cell phone which she also didn’t have. They then 

decided to rape her. They pulled off her clothes – she was crying and 

screaming for help but they threatened to kill her. I was scared for my 

life because I didn’t want them to kill me or rape me too so I ran away 

and left that poor girl alone. My heart felt so heavy because I couldn’t 

help her. It killed me inside.” 
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 – Ayabonga Mbundwini (20, Mizamo High School) 

51.3 “My money often gets stolen by men on the road. Once a man 

stole my watch after he threatened to stab me with his knife. In 

September 2014 a man approached me and asked for my money. 

When I told him I didn’t have any money, he took my school bag. Now I 

leave my textbooks at home.”  

- Andiswa Ngam (Solomon Mahlangu SSS) 

51.4 “In June 2014 I was walking to school to write my mid-year exam 

and I was attacked by 8 men. They took all my money, my cell phone 

and even my stationery. They said that they would kill me if I 

screamed.”  

– Papama Bacala (20, Mizamo High School) 

51.5 “During the winter I try to get a group of students to walk together 

because it gets dark in the mornings and evenings. If there are no 

students to walk with in winter, I miss school because I am afraid to 

walk alone…. Last year whilst walking to school I had my school bag 

stolen and a few months later a group of men held me at gunpoint and 

stole my money. I have seen many children get mugged whilst walking 

to school.” 

 – Sinovuyo Bolo (19, Mizamo High School) 
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51.6 “It is a long way to walk. Sometimes it’s hot and I can’t manage 

the walk. I have to ask some taxis to take me. They tell us that if we 

don’t have money, we have to pay with our bodies.”  

– Siphosethu Shiyani (19, Solomon Mahlangu SSS) 

51.7 “We really need transport.  It will make a big change in our lives.  

We would be able to take all our books to school and we will be safe.” 

   - Simamkele Bungane (Solomon Mahlangu SSS) 

51.8 “Most of the walk to school is on a road which is 5 minutes away 

from my home. However, I do have to pass through a forest that has 

many animals. This is dangerous. Last year I was attacked by a cow 

and I had to miss school.” 

     - Spesihle Zana (16, Masivuyiswe High School) 

Increased Absenteeism 

52 Inclement weather increases absenteeism when there is no scholar transport. 

Learners have to cross rivers in order to reach school. This becomes 

problematic when there has been heavy or constant rain. The rivers become 

flooded and some learners have resorted to using planks and bricks in order 

to cross flooded streams or bridges that are submerged during storms. 

Learners also experience migraines, sun spots and sun burn due to walking 
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for long periods in the sun. Learners often miss school during very hot or wet 

weather.  

53 The following extracts from statements made by learners at the four schools 

highlight the problem of inclement weather when there is no scholar transport 

provided: 

53.1 “Because I walk in the rain all the time I always get the flu. I also 

have a problem with nose bleeds. My nose bleeds whenever I walk in 

the heat for a long time. We all get sunburnt and we get lots of pimples 

because we walk in the sun. Sometimes I find myself asking questions 

like why I come to school because I suffer so much.”  

– Sivenkosi Tshiseka (18, Mizamo High School) 

53.2 “When it is raining I get really wet and even my books get so wet 

that I can’t write on them and the work I have already written gets 

damaged.”  

– Likhona Mroxa (15, Solomon Mahlangu SSS) 

53.3 “Sometimes when the rain is heavy I can’t go to school because 

the dam overflows and we have to walk through dirty water.”               

- Sivelele Qutywa (19, Sakhisizwe High School) 
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53.4 “I get hot and sweaty because I walk such a long distance. I get 

very sunburnt when I walk in the sun. Because it is so hot, sometimes I 

get very bad headaches and I can’t concentrate in school.”  

– Papama Bacala (20, Mizamo High School) 

53.5 “My books get wet and damaged when it rains and so I don’t 

come to school sometimes. Last year I missed one of my exams 

because there was a huge storm in December and I couldn’t go to 

school.”                   

- Qhama Ximbana (18, Mizamo High School) 

53.6 “I’m in matric so I have many textbooks to carry. I carry two bags 

every day. They are very heavy and slow me down. It is very tiring to 

walk with such heavy bags over a long distance. I also suffer with 

sunburn during the summer. Sometimes I just skip school because I 

feel so tired.” 

- Luyanda Dinga (21, Mizamo High School) 

Damaged Clothing and Shoes 

54 Due to walking long distances, most learners use more than one pair of 

school shoes per year. Some go through as many as three pairs of school 

shoes per year. Learners have complained of damage to their school uniforms 
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as they are forced to walk in rain, heat or through mud and sand. On most 

days they arrive at school with their uniforms sweaty or covered in dust and 

sand. They are unable to wash their uniforms because they arrive home late. 

This causes their uniforms to wear out much faster than they usually would. 

55 The following statement extracts detail the problem experienced by learners 

who do not have scholar transport provided to them: 

55.1 “I think about giving up school because it is so far and I cannot 

manage to walk sometimes. My shoes get damaged and my parents 

complain because I use two pairs of schools shoes in one year. My 

parents can’t afford to buy new shoes. Now I wear my takkies to 

school. My uniform gets damaged because I always walk in the rain 

and in the sun. I come to school sweaty and it leaves stains on my 

uniform that doesn’t wash off. The other children tease me because I 

stink and my uniform looks dirty. Sometimes I am desperate so I wear 

casual clothes to school”  

– Odwa Kedama (20, Mizamo High School) 

55.2 “The walk to school is difficult when it rains. Our uniforms get 

damaged when we walk in the mud and sand so we wear other clothes 

when we walk to school. We change into our uniforms when we reach 

school.” 

– Andiswa Ngam (Solomon Mahlangu SSS) 
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55.3 “My uniform also gets ruined because of mud or sweat. I get home 

too late to do my washing so my uniform is very dirty. Every year I have 

to buy 2 pairs of school shoes because the road also damages my 

shoes.” 

 – Luyanda Dinga (21, Mizamo High School) 

55.4 “I’m wearing brown shoes and socks to school because my first 

pair has a hole. I have to walk through very tall grass to get to school 

and it makes my shirt very dirty. I am so sticky when I get to school. 

Sometimes I can’t wash off the stains.”  

– Sivenkosi Tshiseka (18, Mizamo High School) 

Physically Demanding and Time Consuming 

56 The long walk is physically demanding on leaners. They often reach school 

exhausted, uncomfortable (due to heat or rain) and hungry. They are unable 

to concentrate during their morning lessons. Some arrive late to school and 

miss part of their morning lessons and are unable to catch up. Since many 

leaners return home very late each day, there is limited time for studies and 

homework. Most leaners are still required to complete household chores as 

well as tend to their younger siblings or, in some instances ailing parents and 

grandparents, before starting their homework.  Many learners don’t have 

electricity at home and must do their homework by candlelight or paraffin light. 

This could be avoided if they had scholar transport and leaners attribute 
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failing the year for this reason. Some leaners are repeating their respective 

grades twice.  

 

57 The problems associated with the physically demanding and time consuming 

walk to school are outlined in the following extracts: 

57.1 “I carry a heavy bag to school. I am in grade 12 so I have lots of 

books. I have to carry that bag up and down many hills. When I get to 

school I am so tired and hungry. I can’t even listen to the teacher. 

When I get home I have to help my mother who is sick with my two 

younger brothers. I also have to do lots of housework. I only start my 

homework late at night. I have to use candles and paraffin. I did grade 

10 twice because I didn’t have a chance to study. They only put me 

through to grade 11 because I couldn’t do grade 10 three times.”  

– Papama Bacala (20, Mizamo High School) 

57.2 “I walk for one and half hours with heavy books. I miss breakfast 

so I can get to school early but sometimes I still arrive late. My route to 

school takes me through many difference areas like factories, fields, 

bushes, a forest, and an informal settlement. I am very sad because I 

failed a grade just because I stay far away.” 

 – Linikitha Mini (17, Mizamo High School) 
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57.3 “It is difficult for me to study because I am always tired from the 

long walk.”  

– Sinovuyo Jongilanga (18, Solomon Mahlangu SSS) 

57.4 “I go through a lot of difficulties with my health because I have 

asthma and the walk is too long.  I get very hungry because I don’t 

have time for breakfast. I come to school with a bad attitude and 

always have negative thoughts about my future.”  

– Lifa Ximbana (19, Mizamo High School) 

57.5 “At times I come to school hungry because I miss breakfast. Even 

if I do have breakfast it’s one and the same because the walk is so long 

that I get hungry again.”  

– Sivenkosi Tshiseka (18, Mizamo High School) 

57.6 “I get home at 17:00 and there is no electricity at home. It is very 

difficult to do my homework because there is no time when I come 

home. I have to help my two sisters who are 8 and 11 years old. After 

that I am too tired to do my homework.  I wish I had more energy but I 

don’t.  Four hours of walking every day is too much for me.”  

– Nomalisa Malgas (17, Solomon Mahlangu SSS) 
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57.7 “I think about giving up school because it is so far and I cannot 

manage to walk sometimes… I need transport to school because I 

want to learn and get a good education.” 

- Odwa Kedama (20, Mizamo SSS) 

Systemic and Ongoing Problems  

58 Sadly, many of the same problems highlighted by the learners were reported 

on eight years ago by Parliament’s Research Unit.  In 2007 the Unit 

highlighted numerous safety concerns affecting learners in South Africa due 

to the absence of scholar transport:   

58.1 “Poverty-stricken households can often not afford to buy shoes for 

learners. Furthermore, walking long distances to school on unpaved 

roads or gravel tracks contribute to the rapid deterioration of school 

shoes. Learners who walk on rural roads that do not have a pedestrian 

pavement are exposed to vehicular traffic and are always in danger of 

being a road accident victim. Children that walk alone to school may 

fall prey to physical and sexual attack. School principals have indicated 

that if learners had transport to and from schools then the rate of 

sexual abuse would decrease.” 

58.2 “Rural schools experience levels of non-attendance and high 

dropout rates of learners due to the problem of accessing transport and 

the long distances that learners have to walk to school. Sexual and 
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physical exploitation of learners while on their way to school is a 

pervasive reality.”  

The relevant pages of the report are attached as Annexure BD17. 

59 The Draft National Policy on Scholar Transport reports that  

“A study conducted by the Nelson Mandela Foundation in 2005 … revealed 

that for some scholars who walk to school, especially in rural area, distances 

are so long that the often arrive at school late and tired, and unable to 

concentrate fully on teaching and learning activities.  Even where public 

transport is available, the cost of transport is too high for some parents to 

afford, resulting in their children dropping out of the school system.” 

The relevant of the draft policy is attached as Annexure BD18. 

VI URGENCY 

60 I submit that this matter is urgent for the following reasons: 

60.1 This application is by its nature urgent. It is urgent that 

impediments to effective learning are removed immediately.   

60.2 For as long as learners do not have adequate transportation 

they are unable to access their constitutional right to basic 

education, or their access is severely constrained for the 

reasons set out above. There is no justification for denying them 

their right to basic education.  
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60.3 The prejudice suffered by learners without scholar transport is 

serious and ongoing.  There are clear links between school 

absenteeism and school drop-outs and the lack of physical 

access to education.  This prejudice has a knock on effect as 

gaps in a learners’ education that are created now seriously 

jeopardise the learners’ ability to absorb and interact with 

curriculum content in the future.  This constitutes irreparable 

harm. 

60.4 The failure to provide transportation also constitutes an 

infringement of the duty of the respondents to consider the best 

interests of the learner as per section 28(2)(i) of the Constitution. 

Section 3(1) of the Schools Act makes it compulsory for children 

in grades 1 through 9 to attend school, but in many instances, 

fails to make schooling available.  Forcing children to walk long 

distances to school is both tiring and time consuming, but also 

places them in physical danger.   As discussed above, incidents 

of children being raped, robbed at knife-point and assaulted 

whilst walking to school are not uncommon. These 

circumstances constitute serious barriers to learning and in 

many cases result in irreparable harm.  

60.5 The respondents have failed to take the necessary steps to 

discharge their statutory duties. They have also failed to 

respond meaningfully or at all to the correspondence addressed 

to them.  They have therefore left the four schools with no 
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alternative but to approach this Court for urgent relief.  If this 

Honourable Court does not grant the relief sought herein, all 

learners without access to scholar transport will be deprived of 

their basic education as well as their right to have their best 

interests considered. 

60.6 The prejudice and harm extends also to the schools involved 

and to the entire staff and the professional management and 

governance of the schools.  SGBs will not be in a position to 

discharge their own statutory duties in terms of the Schools Act, 

which obliges them to provide quality education. The provision 

of a quality education is dependent on learner attendance which 

is impaired by physical barriers preventing access to schools.   

60.7 The Applicants have not delayed unreasonably before bringing 

the present application. The schools have been patiently waiting 

for answers from the government pertaining to their requests for 

scholar transport. These requests have largely been ignored. 

The applicant’s attorneys were repeatedly asked by the 

respondents’ attorneys to delay bringing this urgent application.  

Our attorneys acted in good faith and delayed launching the 

application in the hope that the respondents would respond as 

promised.  Nothing has been forthcoming.  The learners cannot 

wait in perpetuity for the provision of scholar transport that they 

are entitled to as a matter of right. The respondents have also 

had more than enough time to ensure that all learners who 
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qualify for scholar transport have access to it. It cannot complain 

of prejudice when it is being told to act in accordance with its 

constitutional duties.  

VII STANDING 

61 The Committee brings this application in several capacities:  

61.1 in terms of section 38(a) of the Constitution, in its own interest 

and the interest of the children who attend the three schools 

represented by the Committee; 

61.2 in terms of section 38(b) of the Constitution, on behalf of 

learners in the Eastern Cape who do not have access to 

transportation and who cannot act in their own name; 

61.3 in terms of section 38(c) of the Constitution, in the interests of 

learners in the Eastern Cape who qualify for scholar transport 

but are currently not included in the scholar transport 

programme; and 

61.4 in terms of section 38(d) of the Constitution, in the public 

interest. 

62 The second applicant, the SGB of Masivuyiswe Secondary School, brings this 

application in several capacities:  

62.1 in terms of section 38(a) of the Constitution, in their own interest; 
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62.2 in terms of section 38(b) of the Constitution, on behalf of the 

learners who attend Masivuyiswe Secondary School who do not 

have access to scholar transport and who cannot act in their 

own name; 

62.3 in terms of section 38(d) of the Constitution, in the public 

interest. 

VIII RESPONDENTS’ FAILURE TO PLAN AND BUDGET FOR 

SCHOLAR TRANSPORT FOR ALL QUALIFYING LEARNERS 

63 The table below, derived from figures produced by National Treasury in its 

2014 Estimates of Provincial Revenue and Expenditure report,  shows the 

number of learners provided with transport (derived from the ECDoE) against 

the amounts allocated for implementation (derived from the ECDoT). One 

problem highlighted by the figures is that the budget for the 2014/15 and 

2015/16 financial years is less than the 2013/2014 financial year despite an 

increase in the number of learners requiring transport. More problematic, 

however, is that the budget estimates made no provision for the 37 000 

learners currently without transport, and there were apparently no plans to 

provide them with transport in the future. The relevant pages of the report are 

attached as Annexure BD19.  

 2012/13 2013/14 2014/15 2015/16 2016/17 

 Outcome Revised Estimate Estimate Estimate 

Scholar Transport 
Budget (ECDoT) 

R366,070,000 R383,593,000 R356,076,000 R372,818,000 R392,951,000 
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Target Number of 
Scholars (ECDoE) 

53,526 55,000 55,537 57,936 57,936 

 

64 The 2015 budget estimates in relation to scholar transport expenditure are an 

improvement on preceding years’ estimates, but still fail to make provision for 

all of the learners that qualify for scholar transport in the province. The 

“Eastern Cape Estimates of Provincial Revenue & Expenditure 2015, Vote 10 

Department of Transport” p.503 -504 estimate that almost R50 million has 

been added to the transport budget for the 2015/16 financial year and 8000 

more learners are scheduled to be transported during that period.  Another 

R30 million is scheduled to be spent on scholar transport in the 2016/17 

financial year and 10 000 more learners are scheduled to be provided with 

transport.  The budget is scheduled to increase by a further R30 million in the 

2017/2018 financial year, but the number of learners receiving scholar 

transport will remain unchanged at 75 000.  Below is a table illustrating these 

figures: 

 
2014/15 

(Revised) 

2015/16 

(Estimate) 

2016/17 

(Estimate) 

2017/18 

(Estimate) 

Scholar Transport Budget 
(ECDoT) 

R 431,214,000 R 432,818,000 R 462,818,000 R 492,598,000 

Target Number of Scholars 
(ECDoE) 

57,000 65,000 75,000 75,000 

 

65 While the increased budget is welcomed, on the respondent’s own estimates 

there will still be substantial numbers of learners who qualify for transport but 

are excluded from the program. 27 000 learners will be excluded this year 
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(2015/2016), and at least 17 000 learners excluded in the years after that.  In 

light of the ECDOE’s policy to rationalise the number of schools in the 

province through the closure and merger of small schools, it is extremely likely 

that the number of learners qualifying for scholar transport is going to increase 

over the medium term.    

66 Over the past three years the state has consistently failed to adequately 

address the lack of access to scholar transport across the Eastern Cape. The 

budget estimates cited above indicate that this failure will likely continue for 

the foreseeable future.  The state has consistently failed to make adequate 

provision in its budget for the provision of scholar transport in circumstances 

where it is under a clear legal obligation to make transportation available to 

qualifying learners.   

67 The explanation given to schools and to the public for the failure to provide 

scholar transport to all qualifying learners is that there is insufficient budget.  I 

submit that it is not permissible to raise insufficient budget as a defence in 

circumstances where the Respondents have failed to plan and budget 

appropriately. A failure to budget adequately results in learners’ regular 

access to school being severely compromised, or them not being able to 

attend school at all.   The respondents have been aware of the extent of the 

need for scholar transport for many years.  This is a serious breach of 

learners’ constitutional right to basic education.  This will be addressed further 

in argument. 
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IX ENGAGEMENT PRIOR TO LITIGATION 

68 On 23 January 2015 our attorneys at the Legal Resources Centre (LRC), 

addressed a letter to the respondents setting out the transport plight of the 

learners attending the four schools. The letter detailed the difficulties 

experienced by the learners at the four schools due to the absence of scholar 

transport. The letter explained the steps taken by the four schools to have 

qualifying learners transported and attached proof of the applications made. 

The respondents were reminded of their constitutional duty to ensure that the 

basic education of all learners is upheld as well as that the best interest of the 

child remained paramount. The respondents were instructed to approve 

scholar transport within five days to the learners of the applicant schools as 

well as all learners in the Eastern Cape who qualified for scholar transport 

failing which, legal proceedings would be instituted against them. The letter is 

attached as Annexure BD20. 

69 After requesting an extension of time in which to reply, the state attorney’s 

office replied to the letter on 13 February 2015 and indicated that the 

provision of scholar transport in the Eastern Cape “raises complex issues of 

planning, implementation and funding.”  The letter is attached as Annexure 

BD21.   

70 The respondents advised that there were numerous systemic problems with 

the provision of scholar transport in the province including, inter alia: 
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70.1 “…(A) concern that the expenditure of substantial sums of public 

money has not always benefitted those scholars who are truly 

deserving of and require transport to access basic education.” 

70.2 Legal challenges to the recently implemented new model for the 

provision of scholar transport (i.e. contracting directly with 

hundreds of service providers instead of with one large 

consortium that would then sub contract with service providers 

as was done in the past). 

70.3 “The Department of Education’s policies, processes and internal 

administration with regard to the provision of scholar transport 

require urgent reconsideration and probable revision in order to 

ensure that the Department’s Constitutional obligations are 

appropriately fulfilled. 

70.4 “…the Department will almost certainly require independent 

audit capacity to evaluate the effectiveness of the existing policy 

and whether its implementation in fact provides the service 

which was originally intended.” 

70.5 “The challenges to the existing system are presently under 

urgent review and this has now been accelerated.”  

71 After asserting that numerous problems plagued the provision of scholar 

transport in the province, the respondents advised that “urgent instructions 
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have been given to the affected district offices to verify information contained 

in your recent demand (and) once such information is obtained we will revert 

to you in this regard.”  Our attorneys have not received any feedback.  While 

one of the four schools has been informed that learners will receive scholar 

transport beginning in the month of April, nothing has been confirmed in 

writing and at the time of signing this affidavit, no transport has been provided.   

72 In the 13 February letter the respondents also stated that they “recognise the 

urgency and necessity to respond appropriately and fully to the matters raised 

by you in your recent demand”, and to do this they asked that any legal action 

be held in abeyance until the end of February 2015.  They confirmed that 

counsel had been briefed to give meaningful advice on the issues raised, and 

undertook to revert to our attorneys “on or before” 28 February 2015.  To date 

there has been no further correspondence from the respondents.  

73 We welcomed the respondents’ response in that it recognised that serious 

human rights violations were being perpetrated by the state’s failure to 

provide transport and that the system needed an overhaul and independent 

advice on how to do so. However, the response has not provided transport for 

my children who are still walking to school, nor the many thousands of 

learners across the province that require it.  My children still face extreme 

danger on a daily basis and their access to education is severely hampered. 

74 It is possible that the respondents will provide scholar transport to my children 

and the other learners at the four schools who need it before this matter is 

heard.  It is also possible that undertakings will be given to reform the system 
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and expand the provision of transport. I submit, however, that any 

undertakings made by the respondents to reform the system and provide 

transport should be confirmed by the court and given strict timeframes for 

implementation.  I also submit that the respondents must be ordered to 

provide transport to all learners that qualify for it in terms of the respondent’s 

policies, not just the learners at the four schools.  

75 I submit that even though the steps suggested by the respondents to cure the 

breach are not comprehensive enough to solve the problem, they should be 

incorporated into any order granted by this court.  The applicants’ relief is 

therefore shaped by the respondents’ undertakings and the solutions they 

have identified in their letter.  

  

 X LEGAL FRAMEWORK: THE RELATIONSHIP BETWEEN ACCESS 

TO SCHOLAR TRANSPORT AND AN ADEQUATE EDUCATION 

76 Section 29(1)(a) of the Constitution provides that “everyone has the right to a 

basic education…”. The right to a basic education is immediately realisable 

and is not subject to progressive realisation in the light of available resources.  

77 I submit that in giving meaning to the content and scope of the right to a basic 

education, regard must be had to its unqualified nature, and to the purposes 

of the right.  
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78 The purposes of the right to a basic education, as variously described in 

domestic legislation and policies, and in international covenants and 

commentaries, are several-fold.  The right to education is essential, inter alia, 

to:-  

78.1 the full development of the human personality and the 

individual’s sense of dignity;  

78.2 substantive equality and equal opportunity, as education is the 

primary vehicle by which economically and socially marginalised 

persons can lift themselves out of poverty and obtain the means 

to participate meaningfully in society; and  

78.3 the enjoyment of democratic participation and meaningful 

citizenship.  

79 The right to a basic education is thus unusual among other human rights in its 

nature as an empowerment right:  education is an end in itself, but it is also a 

means of realising and promoting other rights, including dignity and equality.  

The White Paper on Education and Training (March 1995) accordingly 

describes the primary “goal” of basic education as follows:  

“To enable a democratic, free, equal, just and peaceful society 

to take root and prosper in our land, on the basis that all South 

Africans without exception share the same inalienable rights, 

equal citizenship, and common national destiny.” 
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80 Similarly, the National Education Policy Act 27 of 1997 provides that the 

Minister’s national education policy must be directed towards, among other 

things—  

“enabling the education system to contribute to the full personal 

development of each student, and to the moral, social, cultural, 

political and economic development of the nation at large, 

including the advancement of democracy, human rights and the 

peaceful resolution of disputes” (section 4(b)); and  

“achieving equitable education opportunities and the redress of 

past inequality in education provision...” (section 4(c)). 

81 I submit that international law must be considered when interpreting the Bill of 

Rights.  In this context, I point out that the United Nations Committee on the 

Rights of the Child emphasised in its General Comment 1 that the purpose of 

education must be to empower the child:  

“The education to which every child has a right is one designed 

to provide the child with life skills, to strengthen the child’s 

capacity to enjoy the full range of human rights and to promote a 

culture which is infused by appropriate human rights and 

values”. (paragraph 2) 

82 Given the purposes of the right to a basic education, the importance of these 

purposes in a free and democratic society founded on the values of dignity, 

equality and freedom, and the unqualified wording of section 29(1)(a), I submit 

that the right to a basic education necessarily implies access to education.  
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83 The South African Human Rights Commission produced a ruling dated 28 

August 2014 following a complaint regarding a lack of transport at a senior 

Secondary School in Queenstown, Eastern Cape Province. The SAHRC 

found that the failure of the Eastern Cape Departments of Basic Education 

and Transport to provide affected learners with subsidized transport was 

contrary to their best interests and violated their rights to a basic education. 

The report is attached as Annexure BD22. 

84 Section 3(1) of the South African Schools Act 84 of 1996 (the “Schools Act”) 

states that “every parent must cause every learner for whom he or she is 

responsible to attend a school from the first school day of the year in which 

such a learner reaches the age of seven years until the last school day of the 

year in which such learner reaches the age of fifteen years or the ninth grade, 

whichever occurs first.” 

85 I submit that it is inconceivable that Parliament could have made attendance 

at schools compulsory, and criminalised the failure of a parent to cause his or 

her child to attend school, without intending that learners would be provided 

with transportation in order to attend school so that they are not forced to walk 

long distances or face physical danger.  Parliament could not have intended 

to compel children to undergo such hardships in order to access their right to 

basic education. Therefore, section 3 necessarily implies that the MEC must 

provide adequate transportation to learners that require it. 
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86 Section 4(1) of the Eastern Cape Schools Act 1 of 1999 states that the MEC 

shall determine school education policy in the Province within the framework 

of, inter alia, the following principles: 

“(a) every person shall have the right to basic education and to equal 

access to schools and centres of learning; 

...(c) no learner or educator shall be unfairly discriminated against by 

the Department...; 

(d) There shall be a duty on the Department to foster the 

advancement of persons or groups or categories of persons previously 

disadvantaged by unfair discrimination, in order to enable their full and 

equal enjoyment of education rights without disadvantaging other 

persons or groups or categories of persons;...” 

87 I submit that Section 4(1) of the EC Schools Act requires that the ECDOE 

provide safe and sufficient transportation to meet the needs of learners at 

public schools within the province to foster a more equitable and enabling 

learning environment.  

88 According to paragraph 3.3. of Chapter 3 of the 2008 National Policy for an 

Equitable Provision of an Enabling School Physical Teaching and Learning 

Environment (“the National Policy for an Equitable Provision”, the relevant 

pages of which are attached as Annexure BD23)  the first strategic objective 

of the policy is facilitating broad-based and equitable access to education:   

“Proximity to or distance from schools is a strong determinant of whether or 
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not children will enrol, enrol at the right age, consistently attend, stay 

engaged, or eventually survive or drop out of school.” 

89 The National Policy for an Equitable Provision therefore clearly links school 

absenteeism and school drop out with the lack of physical access to 

education. Provision of transportation to school is an important answer to 

overcoming the lack of physical access to education for poor learners. 

90 The ECDOE’s Five Year Strategic Plan for 2010/2011-2014/2015 links the 

provision of scholar transportation to several other strategic goals, admitting 

the importance of scholar transportation in increasing the attendance of 

learners (p. 45.); in improving access to secondary schools (p. 46.) and in 

reducing the repetition rate and drop-out rate (p.52.). 

91 Under the ECDOE’s draft scholar transport policy, the Department is 

responsible for either a boarding allowance or a transport subsidy to learners 

that qualify. The policy is aimed at: 

91.1 Learners who live in and attend school in the Eastern Cape provinces, 

and (Section 4.1) 

91.2 Who have to walk a distance of 10 kms or more to and from school (ie. 

5 kms one way), OR who have to walk less than 10 km a day but are in 

Grade R or have a physical disability, and (Section 4.2) 

91.3 Who do not receive a hostel boarding allowance, and (Section 4.3) 
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91.4 Whose parent’s gross annual family income is below the relevant 

salary indicated on the sliding scale, and (Section 4.4) 

92 While not officially enacted, it is clear that the respondents have adopted this 

policy, at least in part.  In an advert placed in the Daily Dispatch by the 

ECDOT, the MEC, Ms W Tikana states that  

“The Scholar Transport Programme is a government subsidy for each learner 

who lives 5 kilometres or more away from the nearest school.  It gives effect 

to the provisions of the Constitution that promote the right of a child to have 

access to education.” 

The advert is attached as Annexure BD24. 

93 Portions of the Final Draft National Scholar Transport Policy, which was 

published in its entirety by the Department of Transport in February 2009, are 

attached as Annexure BD25.  While not finalised, I submit that all of the relief 

sought in this urgent application fits squarely within the aims and provisions of 

the draft policy:  

77.1 “…(The policy) will ensure that even scholars in disadvantaged 

communities and deep in rural areas of the country, have access to schools 

and become part of the active economy in the near future”. (page 3) 

77.2 “The absence of a national policy on scholar transport has resulted in 

fragmented provision of scholar transport services… Consequently, the 
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amount of funding made available for scholar transport varies and is often 

insufficient to meet the existing need.” (page 7) 

77.3 “Planning is fundamental to the success of scholar transport provision. 

Inadequate planning could result in problems such as insufficient allocation of 

resources, wastage of resources and ultimately ineffective implementation of 

scholar transport services. While there is evidence of planning for scholar 

transport provision and co-ordination thereof in some provinces, the practice 

has not been uniform across the country. Therefore, there is a need for 

adequate scholar transport planning and co-ordination across all spheres of 

government.” (page 20) 

77.4 “Principals, after consultation with the School Governing Bodies (SGBs) 

and the school community, must identify scholar transport beneficiaries in line 

with the following additional criteria: 

 Beneficiaries must be scholars from Grade R to Grade 12. 

 The distance travelled must be more than 3km between home and school. 

 Scholar transport must be to the nearest appropriate grade school.”  

(page 22) 
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77.5 “The scholar transport service designs should contain detailed route 

descriptions, vehicle types, timetables, trip cost, trip length, travel time, stops 

and ranking information.” 

I submit that the relief sought in this application is in line with the provisions of 

the draft policy.   

XI CONCLUSION 

94 I submit that the rights, principles, and policies addressed above reinforce the 

duty imposed on the government under section 29(1)(a) of the Constitution to 

ensure that leaners who attend public schools have access to transport and to 

respond to requests from public schools for relief and assistance.  

95 There appears to be no plan in place to ensure that the learners currently not 

included in the scholar transport programme are provided with safe and 

adequate transport to school. Despite written and verbal pleas by many 

schools for assistance, they remain entirely in the dark as to when the 

government will meet its duties to make sure that scholar transport is 

available to all learners who qualify for it.    

96 It is in these circumstances that the applicants have resorted to litigation. 

Learners continue to be prevented from accessing schools due to the 

respondents’ failure to provide adequate transportation. The lack of scholar 

transport is felt most by poor children when the Constitution clearly requires 
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the transformation and improvement of the quality of life of all, particularly the 

poor and underprivileged.     

97 In light of the above circumstances the applicants seek an order in terms of 

the Notice of Motion. 

 

__________________ 

BATHINI DYANTI 

I hereby certify that the deponent stated that he knows and understands the contents 

of this affidavit and that it is to the best of his knowledge both true and correct.  This 

affidavit was signed and sworn to before me at ______________________ on this 

the _____ day of APRIL 2015.  The Regulations contained in Government Notice 

R.1258 of 21 July 1972, as amended, have been complied with. 
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